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Judicial Review of Decisions of Administrative 
Bodies 


By Warren H. Wacner * 


The romance of administrative law is a title which could be devel- 
oped into an elaborate thesis. 

Within the last few years there has been written much literature and 
many court decisions upon the subject. But the state of the law relevant 
thereto is still indefinite? New problems are continually presenting 
themselves. Often the decisions are scarcely reconcilable.* 

The expansion of administrative agencies is not confined to the 
Federal Government. It would be a Herculean task merely to list and 
describe the innumerable municipal, state, and national agencies which 
subject the citizen to regulation.* 

The broadening field of administrative law already embraces num- 
erous aspects, such as labor relations, communications, transportation, 
securities, aviation, commerce, taxation, etc.5 

It is significant that the growth of administrative agencies is a 
necessary sequel to our recent development of complicated industrial pur- 
suits; and they fill the need for regulation of those pursuits: by govern- 
ment for the protection of the individual. 


1. L. M.; Member of the Bars of Illinois, District of Columbia, and the 
Supreme Court of the United States; formerly Assistant Chief Examiner, Interstate 
Commerce Commission, Editor-in-Chief, 1. C. C. Practitioners’ Journal. 

2 By one writer, reference is made to the “existing chaos in administrative ad- 
judication and legislation and . . . judicial reviews thereof.” O. R. Maguire, 
Opinion Invited on Administrative Law Program, Journal of the American Judicature 
Society, October 1938, p. 130. Another, Robert L. Hale, writes under the title “Con- 
flicting Judicial Criteria of Utility Rates—the Need for a Judicial Restatement,” 38 
Col. L. Rev. 959, June 1938. 

3 |llustration: The excitement growing out of the decisions in the Morgan and 
Mackey Cases. (Morgan v. United States, 304 U.S. 1; National Labor Relations 
Board v. Mackay Radio & T. Co., 304 U. S. 333.) To use the words of John H. 
Cline, in an article in the Sunday Star (Washington, D. C.) of June 5, 1938: “The 
(second) decision (in the Morgan Case) created a measure of consternation in of- 
ficial circles, and several quasi-judicial agencies, principally the National Labor 
Relations Board, moved to revise their procedure to conform to the specifications 
laid down by the court. For a time it appeared that the Board might have erred 
in several of its important cases, but the court placed that agency on much safer 

ound when it approved the procedure it followed in the case against the Mackay 
adio & Telegrap y--# 

4Some | id Federal administrative agencies alone are referred to in the 
Report of the Special Committee on Administrative Law to the House of Delegates 
and Board of Governors of the American Bar Association, January 1939. The scope 
of the present subject is not sufficiently broad to deal with the adequacy of hear- 
ing and the like prior to the issuance of rules and regulations by administrative 
tribunals, a subject treated in that report. The legality of those rules and regula- 
tions and other matters dealing with their prescription can be raised in individual 
specific cases, and those individual specific cases are the ones here considered. In 
Most part the present discussion will be confined to matters relating to the Inter- 
state Commerce Commission or agencies of a similar nature. 

5 Dean John H. Wigmore lists 28 subjects dealt with by Federal Administrative 
agencies, 25 A. B. A. Journal, 26. ; 
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To accomplish these ends, obviously 


‘Direct legislation is too cumbersome, with its log-rolling, 
pressure of interest-groups, and a lack of technical knowledge and 
capacity to deal with important details.’”6 


And the new types of controversies, more of an economic rather than of a 
judicial nature, which have arisen, do not adapt themselves to cus 
tomary court procedure.’ 

The establishment of independent commissions or boards has been 
only one of the techniques used. Bureaus or divisions in the regular 
executive departments have been given duties not widely different from 
those exercised by independent commissions. Also, like duties have been 
placed in the hands of an individual, such as the Secretary of Agri- 
culture who, under the Packers & Stockyards Act, exercises rate-making 
authority.® 

Some of these agencies wield enormous influence. The Interstate 
Commerce Commission has been described as ‘‘the most powerful body in 
the world, administrative or otherwise.’”® 

There can be no question that ‘‘dangers lurk in the growth of 
administrative tribunals.’ The criticisms of administrative action are 
legion. Obviously, every administrative agency is not subject to all of 
them. Many of these criticisms could be avoided within the power of 
the offending agency." 


The approach to the subject should not be destructive of appropri- 
ate agencies to perform the details of general legislative rules laid down 
by enactments properly within the regulatory functions of the legisla- 
ture.!2 It should be more in the direction of fairness and fullness of 
opportunity for presentation and decision. 





METHODS OF OBTAINING JUDICIAL REVIEW 


There are, generally speaking, four methods of obtaining review of 
decisions of administrative bodies: (1) The person against whom an 


®@R. Granville Curry, 3 1. C. C. Practitioners’ Journal, p. 241. 

7 The legislature is impotent because of its size, two houses, non-continuous 
sessions, lack of tribunal skill and experience as to the particular problem, and the 
detail. Some of those same factors apply to the judiciary. 

8Studies in Administrative Management: The Problem of the Independent 
Regulatory Commission by Robert E. Cushman, p. 8. 

® Judge R. V. Fletcher (now General Counsel for the Association of American 
Railroads) in “The Growth of American Administrative Law” (1923), page 43. 

10 Arthur T. Vanderbilt, 24 A. B. A. Journal, 685. 

11Clyde B. Aitchison, Interstate Commerce Commissioner, “Reforming the 
Administrative Process,” before the Association of Practitioners before the Inter- 
state Commerce Commission, October 6, 1938, 6 I. C. C. Practitioners’ Journal, p. 
25. As illustrative, note the effort of the Civil Aeronautics Authority to separate 
the functions of “prosecutor and judge” within its own organization. See Press Re 
lease by Civil Aeronautics Authority, December 18, 1938; Traffic World, December 
24, 1938, p. 1937. ; 

12 Occasions arise where there is less likelihood of political determinations by 
administrative bodies created by the legislature than by the legislature itself. In- 
stance—freight rates as a factor in the economic situation in the South. 
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order is directed may refuse to obey it, thereby compelling the adminis- 
trative agency to resort to the courts for enforcement. But such a pro- 
eedure may lead to disastrous results against the violator of the order. 
(2) Review may be obtained under statutory provision for injunctive 
relief. This applies to such bodies as the Interstate Commerce Commis- 
sion, Federal Communications Commission, United States Maritime Com- 
mission, and the Secretary of Agriculture. (3) Direct appeal may be 
taken from certain agencies to the Circuit Court of Appeals, as provided 
by statute. This applies to agencies such as the Federal Trade Com- 
mission, Federal Power Commission, Securities and Exchange Commis- 
sion, National Labor Relations Board, and the Wage and Hour Ad- 
ministrator. (4) For want of specific statutory provision, the courts 
have in instances subjected administrative orders to judicial review by 
bill in equity.'* 

The influence of the legislative draftsman in fixing the scope of 
appeals is not inconsiderable. Statutes can go beyond the extent to 
which the court would ordinarily exercise jurisdiction; and legislative 
enactments can create short-cuts by means of which final review may be 
expedited. 

Congress has not provided uniformity of method of review.’* In 
fact, as to some agencies there seem to have been efforts made to im- 
munize their decisions from review.® As to other agencies judicial re- 
view is described by statute in more or less meticulous detail; and as to 
still others the matter is dealt with in general terms. 





PRINCIPLES UNDERLYING JUDICIAL REVIEW. 


In a study of this subject it seems appropriate to outline the prin- 
ciples underlying judicial review, and to test those principles with 
(a) matters now being reviewed by the courts, and (b) matters not now 
80 reviewed. 

Chief Justice Taft once said: ‘‘A complaining litigant in the Fed- 
eral courts . . . must always be ready to point to the clause of the 
Federal Constitution or the statute by which he may rightly invoke 
the consideration of the court.’’!® 

The grounds upon which judicial review of administrative decis- 
ions may be predicated fal! into two categories: I. constitutional, and II. 
statutory. Without segregating, because some overlap, the questions 
arising under those two categories are divisible into subjects such as: 


A. Improper delegation of legislative authority, or validity of the 
act conferring the power. 
B. Due process, which in turn is divisible into 


18 Utah Fuel Co. v. National Bituminous Coal Com., 306 U. S. 56. 
_ John Dickinson, The Conclusiveness of Administrative Fact—Determination 
Since the Ben Avon Case, Public Utilities Fortnightly, September 12, 1935. 
. 5} Kenneth F. Burgess, Review of Sharfman’s “The Interstate Commerce Com- 
mission,” 32 Illinois Law Review, 767. 
16 35 Yale L. J. 1, 11 
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1. Confiscation 
2. Procedure 
(a) Hearing 
(b) Notice of issues 
(ec) Contentions of the parties 
(d) Evidence 
C. Compliance with the legislative yardstick. 
D. Mistake of law. 
E. Findings or conclusions. 
F. Negative, permissive, tentative, or temporary orders. 
Judicial review, in its essence, springs in large part from the con- 
ception of the ‘‘supremacy of law.’"'*7 Mr. Justice Brandeis has said: 


‘*But supremacy of law does not demand that the correctness 
of every finding of fact to which the rule of law is to be applied 
shall be subject to review by a court. If it did, the power of courts 
to set aside findings of fact by an administrative tribunal would be 
broader than their power to set aside a jury’s verdict. The Consti- 
tution contains no such command.’’!8 
Most of the limitations imposed by the Constitution and by statute, 

aim to confine administrative tribunals to their legislative channels. That 
is, did the administrator act within the scope of his authority? Judicial 
determinations of this character usually impose no unnecessary re- 
straints upon the essential freedom of action of the administrator.1® The 
courts have no desire to destroy the expertness sought to be attained by 
resort to administrative handling.?° 





CoNSTITUTIONAL GROUNDS OF REVIEW. 

The courts may review cases where an administrative order raises & 
constitutional question, no matter whether it relates to a rule of proce- 
dure, a finding of fact, or a conclusion.”! 

The constitutional grounds of review rest primarily upon 

(a) The nature of the delegation of legislative functions ;*” 
(b) Deprivation of due process of law ;7° or 
(ec) Taking of property without just compensation.™* 


17 James M. Landis, The Administrative Process, page 123. (1938). 
18 St. Joseph Rotgee: Co. v. United States, 298 U. S. 38 


191. L. Sharfman, The Interstate Commerce Commission, II, pp. 347, 485, 486. 

20 St. Joseph Stockyards Co. v. United States, 298 U. S. 38. 
} 21 a ustice Marvin B. Rosenberry, Wisconsin Supreme Court, 24 A. B. A. 
ournal, p. ; . 

22 Section | of Article I of the Constitution. In the delegation of administrative 
functions by Congress the courts have watched pe | that provision of the Consti- 
n 7 — v. United States, 295 U. S. 495; Panama Refining Co. v. Ryan, 

28 No person shall be deprived of life, liberty or property without due process 
of law. Article V, and Section | of Article XIV of the Amendments to the Con- 
stitution. Of course, these provisions os no particular form of procedure— 
they protect substantial rights only. National Labor Rel. Bd. v. Mackay Radio 
& T. Co., 304 U. S. 333. 

24 Fifth Amendment to the Constitution. 
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TRIUNE FUNCTIONS OF GOVERNMENT. 


Some have expressed concern over the breadth of the jurisdiction of 
some of these agencies—embracing legislative, executive and judicial 
funetions—none the less existent even though ‘‘softened’’ by the prefix 

wasi.” 
, Under the Constitution all governmental functions are divided among 
the legislative, executive, and judicial branches.2 Each branch is intend- 
ed to constitute a check and a balance against the others.?7 

One of the most pronounced criticisms of administrative bodies is 
directed against more than one of these functions being exercised by the 
same tribunal. Almost everyone concedes that dangers may arise from 
too extensively commingling these powers. But the critics do not come 
forward with an alternative whereby these functions would be completely 
separated save by the establishment of an abnormal, complicated, cum- 
bersome, time-consuming method of procedure. At the same time, it is 
proposed that the courts should have power to review not only the judi- 
cial functions of these agencies, but also their legislative functions. To 
accomplish that, would do no more than to repose the combination of 
functions not only in the administrative body, but also in the courts— 
a duplication of the very thing criticised. 

Courts review the action of legislative agencies to the same extent 
that courts may review action of the legislation itself; and decisions of 
administrative bodies are also reviewed to determine whether the re- 
quirements of the legislative enactment have been complied with. Many 
enactments describing the duties of these legislative agencies require full 
hearing, notice, and the like. By so doing they require the exercise of a 
legislative function in a quasi-judicial manner. 

The jurisdiction of the courts to review administrative action of a 
quasi-judicial nature, is, of course, broader than their jurisdiction to re- 


25 [llustration, quoting from the 52d Annual Report of the Interstate Commerce 
Commission, November 1, 1938, p. 26: “The great bulk of the duties of the Com- 
mission are quasi-legislative, i. e., they consist of the application of a general rule laid 
down by the Congress to specific cases. A few are quasi-judicial, such as the award 
of reparation for damage caused by unlawful rates and charges. A few duties are 
quasi-executive in nature, as in connection with the enforcement of statutory pro- 
visions or the Commission’s own orders. The admixture of these other functions 
comes about from the fact that they are intimately related to the legislative duties, 
and require the same special knowledge, experience, and time for investigation. All 
quasi-judicial action of the Commission is subject to judicial review within well 
recognized principles, and all quasi-executive action to the ultimate discretion of the 
Department of Justice.” 

26 The Constitution provides that (a) “all legislative powers herein granted 
shall be vested in a Congress of the United States;” (b) “the executive power shall 
be vested in a President of the United States of America;” and (c) “the judicial 
power of the United States shall be vested in one Supreme Court, and in such in- 
ferior courts as the Congress may from time to time ordain and establish.” 

27 The roots of this system of checks and balances are traceable at least as 
far back as Aristotle and Polybius. Jacob Finkelman, | Univ. of Toronto Law 
Journal, 313, 314 (1936). “This separation is not merely a matter of convenience 
or of governmental mechanism. Its object is basic and vital—namely to preclude a 
commingling of these essentially different powers of government in the same hands.” 
O'Donoghue v. United States, 289 U. S. 516, 530 
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view legislative functions. But it is sometimes difficult to differentiate 
between judicial and legislative functions.”® 

Question arises whether certain administrative agencies are removed 
sufficiently from the executive department so as to insure immunity of 
their administrative functions from political influence. 





Bryonp Powers UNDER STATUTE. 


Administrative law is founded upon legislation.”® 

Judicial review of decisions of administrative bodies is in large part 
confined to questions of procedure or power.*® In many instances it is 
not necessary to go beyond the terms of the statute, for the statute itself 
often requires the equivalent of the constitutional requirement of due 
process as a prerequisite to the making of a valid order.*! For instance, 
the words ‘‘reasonable notice and hearing’’ in a statute are considered in 
the same sense as the words ‘‘due process of law’’ in the Constitution.™ 
One of the questions most frequently presented to the reviewing court is 
the regularity and validity of the proceeding before the administrative 
body.** And, if there has been any consequential irregularity, the 
court will void the order. Among such irregularities are questions such 
as a ‘‘full hearing,’’ due notice, and the like. 





Futut HEARING 


The constitutional requirement of ‘‘due process,’’ and many statutes, 
require administrative agencies to accord a full hearing. 

The Supreme Court goes beyond the term ‘‘full’’ hearing, and 
often refers to a ‘‘fair’’ hearing. Fundamentally, the citizen is solici- 
tous sbout receiving not so much a ‘‘full’’ hearing as a ‘‘fair’’ hearing, 
and a decision properly based thereon.*4 

In the Morgan Case the Supreme Court had before it the question 
whether an order of the Secretary of Agriculture was made without the 
hearing required by the statute. The court said: 


“The . . . question goes to the very foundation of the action of 
administrative agencies. . . . The legislature shall appropriately 
determine the standards of administrative action and . . . in ad- 


_ 28 In the Chicago Junction Case, 264 U. S. 258, the Supreme Court said “Whether 
this order can be described properly as legislative may be doubted.” 

29 Arthur T. Vanderbilt, The Place of Administrative Law in our Legal Sys 
tem, 24 A. B. A. Journal 268, 274. 

80 See later chapter entitled “Mistake of Law.” 

81 Morgan v. United States, 298 U. S. 468, 473, 477. 


82 Mississippi Power & Light Co. v. City of Jackson, Miss. 9 F. Supp 564, 
(D. C. Miss.) 


88 Morgan v. United States, 298 U. S. 468, 477. 

84Second Morgan decision—Morgan v. United States, 304 U. S. 1; Atchison, 
T. & S. F. Co. v. United States, 284 U. S. 248, 262; Interstate Commerce Commis- 
sion v. Louisville & Nasbville R. R., 227 U. S. 88, 92. 
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ministrative proceedings of a quasi-judicial character the liberty 
and property of the citizen shall be protected by the rudimentary 
requirements of fair play. These demand ‘a fair and open hear- 
ing’—essential alike to the legal validity of the administrative regu- 
lation and to the maintenance of public confidence in the value and 
soundness of this important governmental process. Such a hearing 
has been described as an ‘inexorable safeguard.’ ’’®® 


Whether the hearing was adequate and fair is a matter within the 
scope of judicial power.*® 

The requirements of a full hearing may be classified somewhat under 
the following headings: (1) Due notice. (2) Opportunity to be heard, 
including the requirements that ‘‘the one who decides must hear.”’ 
(3) Procedure consistent with the essentials of a fair trial. And, (4) a 
decision based upon evidence of record.** 

Not only is one entitled to 4 full hearing, but upon proper showing, 
a rehearing may become a matter of right.*8 

There are a few circumstances of an emergency nature under which 
an administrator has discretion to determine whether he will hold hear- 
ings; and others under which he may issue an order and hold hearings 
later.*® 

Ordinarily one does not consider argument as ‘‘hearing.’’ In the 
first decision in the Morgan Case the Supreme Court said: ‘‘The hear- 
ing is the hearing of evidence and argument. If the one who deter- 
mines the facts which underly the order has not considered evidence or 
argument, it is manifest that the hearing has not been given.’’# 





Wuo Must ‘‘Herar’’ 


‘*The one who decides must hear.’’#? 
In the Morgan Case the testimony was taken before an examiner. 
The Acting Secretary of Agriculture heard argument. Brief was filed 





35 Morgan v. United States, 304 U.S. 1, 14. See also, Railroad Com. of Calif. 
v. Pacific G. & E. Co., 302 U. S. 388, 393. 

36 Int. Com. Com. v. Louis. & Nash. R. R., 227 U. S. 88, 92. 

_37 Fair hearing also comprehends: (1) sworn testimony, (2) right to cross-ex- 
amination and rebuttal, (3) open hearing (confrontation rather than ex parte state- 
ments), (4) admissible relevant evidence, (5) decision based upon evidence of record, 
etc. (Albert E. Stephan, The Extent to Which Fact-Finding Boards Should Be 
Bound By Rules of Evidence, 24 A. B. A. Journal, 634, 637). 

38 Atchison, T. & S. F. R. Co. v. United States, 284 U. S. 248, 262. 

89 See Note. No. 10 in the Chicago Junction Case, 264 U. S. 258, 265. 

40Can the use of the word “or” rather than “and” have any significance? 
Morgan v. United States, 298 U. S. 480, 481. 
_ £1 Morgan v. United States, 298 U. S. 468, 481. Immediately after that quota- 
tion the following appears: “This necessary rule does not preclude practicable ad- 
ministrative procedure in obtaining the aid of assistants in the department. As- 
Sistants may prosecute inquiries. Evidence may be taken by an examiner. Evidence 
thus taken may be sifted and analyzed by competent subordinates. Argument may 
be oral or written. The requirements are not technical.” (The Interstate Commerce 
Commission, in its large revenue cases, has its examiners digest the testimony for the 
benefit of the Commissioners who did not hear it.) 
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by the stockyards companies. Even though the report of the Secretary 
of Agriculture recited that ‘‘careful consideration of the entire record” 
had been given, the stockyards companies alleged that the Secretary had 
not heard or read the evidence, the argument, or the briefs submitted by 
them ; and that his only information was what he derived from consul- 
tation with employees of the Department. The Supreme Court con- 
cluded that the District Court erred in striking out that allegation, and 
remanded the case for further proceedings, calling upon defendants to 
answer that allegation.* 


Notice or Issurs AND CONTENTIONS 


Each party is entitled to notice of the issues and contentions of the 
other parties or the Government. This was one of the fundamental turn- 
ing points in the Morgan Case. Therein the Court held that such notice 
constituted a vital necessity. 


Tn the second decision in the Morgan Case the Supreme Court indi- 
cated that 


“‘The right to a hearing embraces . . . a reasonable oppor- 
tunity to know the claims of the opposing party and to meet them. 
The right to submit argument implies that opportunity; otherwise 
the right may be but a barren one. Those who are brought into 
contest with the Government in a quasi-judicial proceeding aimed at 
the control of their activities are entitled to be fairly advised of 
what the Government proposes and to be heard upon its proposals 
before it issues its final eommand.’’ 


No specific complaint or list of charges or claims by the Government had 
been formulated and served upon the parties.** 





Boarp’s Finpincs Must Rest Upon EvipENCE OF RECORD 


Whenever Congress requires a hearing by an administrative body, 
that means that Congress guarantees that cases shall be decided accord- 
ing to the evidence received at that hearing. To refuse to consider 
evidence introduced or to make an essential finding without supporting 
evidence is arbitrary action.** 

Tn the first decision in the Morgan Case the Supreme Court said: 


‘The requirement of a ‘full hearing’ has obvious reference to 
the tradition of judicial proceedings in which evidence is received 
and weighed by the trier of the facts. The ‘hearing’ is designed to 
afford the safeguard that the one who decides shall be bound in good 
conscience to consider the evidence, to be guided by that alone, and 
to reach his conclusion uninfluenced by extraneous considerations 


42 Morgan v. United States, 298 U. S. 468, 477, 478, 482. 
43 304 U.S. 18, 19. 
44 Chicago Junction Case, 264 U. S. 265. 
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which in other fields might have play in determining purely execu- 
tive action.’’* 


Review of the decision of an administrative agency is not a trial 
de novo. An exception arises where the issues present claims of consti- 
tutional right. This is illustrated by a case embracing a question of con- 
fiscation of property in which a hearing de novo before the court is per- 
nissible. A further exception may exist where the question at issue is 
one of law or a mixed question of fact and law.*® Save for those excep- 
tional cases, the review must be determined upon the record of the pro- 
ceeding before the administrative agency.** Otherwise, the entire use- 
fulness of an administrative tribunal would be nullified by the trial 
de novo by the court, rather than on the record before the administrative 
tribunal. On the same theory, trial by jury would be nullified if the 
court would, after verdict, proceed to take additional evidence and reach 
conclusions upon the broader or different record. 

Information obtained through inquisitorial powers of an adminis- 
trative agency, ‘‘not formally proved at a hearing’’ may not be con- 
sidered by it in the determination of an adversary proceeding. To do so 
“would nullify the right to a hearing—for manifestly there is no hear- 
ing when the party does not know what evidence is offered or consid- 
ered and is not given an opportunity to test, explain, or refute ... 
All parties must be fully apprised of the evidence submitted or to be 
considered, and must be given opportunity to cross-examine witnesses, 
to inspect documents, and to offer evidence in explanation or rebuttal. 
In no other way can a party maintain its rights or make its defense.’’*® 

An order of an administrative body is void unless supported by 
findings of the basic or quasi-jurisdictional facts conditioning its power. 
The purpose of such findings is to enable the court to discharge its 
proper function, which is to make sure that the administrative agency 
has followed the statute.™° 

The court does not examine the evidence for the purpose of substi- 
tuting its finding for that of the administrative body, but to ascertain 
whether the findings made by the administrative body are properly 
supported.®! For an order dependent ‘‘upon a finding made without evi- 
dence’ or ‘‘upon a finding made upon evidence which clearly does not 
support it’’ in the face of unchallenged evidence of probative value, is 


45 298 U. S. 468, 480. 

46 In United States v. Idabo, 298 U. S. 105, 109, the Supreme Court said: “Al- 
though it would have been better practice to have introduced all relevant evidence 
before the Commission, as appellees’ counsel concede, the court did not err in ad- 
mitting the additional testimony. For whether certain trackage is a ‘spur’ is a mixed 
question of fact and law left by Congress to the decision of, ,a court—not to the 
final determination of either the federal or a state commission.” 

47 Tagg Bros. & Moorehead v. United States, 280 U. S. 420. 

48 Int. Com. Com. v. Louis. & Nash. R. R., 227 U. S. 88, 93. See also Morgan 
v. United States, 298 U.S. 469, 480. 

49 United States v. Chicago M., St. P. & P. R. R. Co., 294 U. S. 499, 504. 

80 Baltimore & O. R. Co. v. United “a 22 Fed. Supp. 533, 536. 

51 Florida v. United States, 282 U. S. 194, 208, 215. 
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the result of an arbitrary act—a denial of due process.5* But an order 
of an administrative body will not be set aside by the courts if there is 
evidence to support it, even though upon a consideration of the same 
evidence the court might reach a different conclusion.™ 

The courts will not pass upon the credibility of witnesses, conflicts 
in the testimony, or whether evidence was improperly admitted (if there 
is additional supporting evidence. ) 54 

There must be substantial evidence to support the finding. That 
does not mean there need be only a scintilla of evidence, nor does it mean 
that there must be a preponderance of evidence.®® 

The courts have not encroached upon the determination of weight." 
The value and weight of the evidence and the inferences to be drawn 
from it, are for the administrative agency.5* That, however, is sub- 
ject to certain exceptions. 

One exception arises in a case embracing the question of confiscation. 
In such a case the court must reach an independent judgment which 
means it must weigh the evidence. The court may even accord a de novo 
hearing. 


‘When it is said that an independent judgment must be 
reached by the court, it is meant that the court’s findings must be 
determined by the weight of the evidence and not by a considera- 
tion as to whether the findings of the administrative agency are 
supported by substantial evidence or are arbitrary. The findings 
may well be supported by substantial evidence and still be against 
the weight of the evidence. The advocates of each of the two 
theories (1) that the court must give its independent judgment on 
the record made and that (2) it must accord a de novo hearing, 
agree that the findings of the administrative should be looked upon 
as presumptively correct. That is far less, however, than expert- 
ness Of the findings of the administrative agencies as a conclusive 
fact that they are supported by substantial evidence and are not 
arbitrary.’’58 





52 Northern P. R. v. Dept. of Public Works, 268 U. S. 39, 43; Railroad 
Com. of Cal. v. Pacific é . 7 Co., 302 U. S. 388; Int. Com. Com. v. Louis. & Nasb. 
R. R., 227 U. S. 88, 91, 92. 

53 Swayne & Hoyt v. United States, 300 U. S. 297. 

54 Int. Com. Com. v. Louis. & Nash. °R. R., 227 U. S. 88, 91, 92. Several states 
follow the New York legal residium rule permittin administrative bodies to relax 
the rules of evidence “if there remains a residium of legally competent evidence,” to 
support the order. Albert E. Stephan, The ~~ to Which Fact-Finding Boards 
Should be Bound by Rules of Evidence, 24 A. A. Journal 637. Rule 61 of the 
newly adopted Rules of Civil Procedure for the Districh Court of the United States, 
entitled “Harmless error,” states that “The court at every stage of the proceeding 
must pony any error or defect in the proceeding which does not affect the sub- 
stantial rights of the parties.” 

55 Inte Com. Com. v. Union Pacific R. R eC 222 U. S. 540, 548. 

56 Virginian Ry. v. United States, 272 U.S 658. 

57 United States v. Pan American P. Corp., 304 U. S. 156; ag a oot, a 
Ferry v. United States, 285 U. S. 382, 392; Henderson Iron Works & Supply Co. v 
Blair, 24 Fed. (2d) 538 

58 St. Joseph Stockyards Company v. United States, 11 F. Supp. 322, 327, a 
three-judge court. 
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On one occasion Congress specifically created an exception to the 
general rule that the court will not weigh the evidence. That exception 
was made in the Grain Futures Act of 1922 °° where, in providing that 
the Circuit Court of Appeals may affirm or set aside an order of the 
Commission created by that act, Congress indicated that ‘‘the findings of 
the Commission as to the facts, if supported by the weight of evidence, 
shall in like manner be conclusive.’’ 

Mere size of the record is not determinative of whether requirements 
of a full hearing have been met. While in one case, in answer to a con- 
tention of respondent that it was ‘‘denied a proper hearing,’’ the court 
referred to the size of the record; in the Morgan Case over 10,000 pages 
of testimony and over 1,000 pages of statistical exhibits were intro- 
duced, but the order was held invalid.© 





ProposeD REporT OF EXAMINER 


The issuance or non-issuance of a proposed report of an Examiner 
presents both a question of procedure, and one of ‘‘right.’’ 

The Fifth Amendment does not guarantee a ‘‘particular form of 
procedure ; it protects substantial rights.’’*! Though the practice of the 
National Labor Relations Board contemplates a proposed report by its 
examiner, failure to issue one does not constitute error if a party clearly 
understood the issue and the contentions of the other parties, and was 
afforded full opportunity to justify its action. 

In the second decision in the Morgan Case the Supreme Court men- 
tioned the proposed report plan as one method whereby the parties may 
be advised of the issues and contentions of the other parties. But the 
court did not say it was a vital necessity. In fact, the court indicated 
that it was conceivable that the Secretary of Agriculture could hear the 
evidence and contentions of the parties and make his findings and deci- 
sion immediately—‘‘ upon the spot.’ ’6 





MIsTAKE oF LAW 


The courts have rather broad powers in reviewing administrative 
decisions for errors of law. An order of an administrative body, made in 
consequence of assumption of powers not possessed by it, or based upon 
a mistake of law, is void.®* 


59U. S. C. Title 7, Sec. 9. 

_8 Railroad Com. of Calif. v. Pacific G. & E. Co., 302 U. S. 388; Morgan v. 
United States, 304 U. S. 1. 

61 National Labor Rel. Board v. Mackay Radio & T. Co., 304 U. S. 333, 351; 
Mr. Justice Brandeis, concurring in St. Joseph Stockyards Co. v. United States, 
298 U. S. 38, 74. said that “the order of an administrative tribunal may be set aside 
for any error of law, substantive or procedural.” In support of that statement he 
cited J.C. C. v. Union P. R. Co., 222 U, S. 541, 547. 

62 Morgan v. United States, 304 U. S. 1. 

68 Southern P. Co. v. Int. Com. Com., 219 U. S. 433; Int. Com. Com. v. Oregon- 
W. R. & N. Co., 288 U. S. 14; Central R. R. Co. v. United States, 257 U. S. 247; 


S. 
Texas & P. R. Co. v. United States, 289 U. S. 627; United States v. Mo. Pac. R. Co.. 
278 U.S. 269 
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Finpings oF Fact anp CoNcLUSIONS 


One of the most controversial phases of the present question relates 
to whether, and to what extent the findings of fact and conclusions 
reached by an administrator should be reviewable by the courts. 

Chief Justice Hughes once indicated that 


‘‘The power of administrative bodies to make findings of fact 
which may be treated as conclusive, if there is evidence both ways, 
is a power of enormous consequence. An unscrupulous adminis- 
trator might be tempted to say ‘let me find the facts for the people 
of my country, and I eare little who lays down the general prin- 
ciples.’ ’’® 


Originally, in determining whether an order of the Interstate Com- 
merce Commission should or should not be enforced, the courts consid- 
ered both the facts and the law. But later their jurisdiction became 
limited to the determination whether there had been a violation of the 
Constitution, or whether power had been exercised by the Commission 
so arbitrarily as virtually to transcend the authority conferred. 

The courts hold that it is not within their province to substitute 
their judgment or discretion for that of administrative officers upon a 
purely administrative matter if the administrative officers have ‘‘kept 
within the bounds of their administrative powers. . . . Error or un- 
wisdom is not equivalent to abuse.’ ’®? 

Apparently the theory upon which rests the conclusiveness of a 
factual determination by an administrative agency is this: As Con- 
gress is free to establish the categories within which the law shall apply, 
Congress can bring to its aid an administrative agency to determine the 
question of fact whether a particular situation falls within those cate- 
gories, and Congress can make that factual determination, after hear- 
ing and upon evidence, conclusive.® 

Many of these administrators are supposed to have wide experience 
in the matters considered by them. It is that that prompts the Su- 
preme Court to say that a finding, by an administrative body, such as 
one ‘‘of reasonableness . . . is a determination of a fact by a tri- 
bunal ‘informed by experience’ . . . This Court has no concern with 
the correctness of the Commission’s reasoning, with the soundness of its 
conclusions, or with the alleged inconsistency with findings made in other 


64 New York Times, February 13, 1931, p. 18. 

65 []lustration: In Interstate Commerce Commission v. Stickney, 215 U. S. % 
(1909) the Supreme Court overruled the Commission’s finding. The Commission had 
found that a livestock terminal charge of $2.00 at Chicago was unreasonable to the 
extent that it exceeded $1.00. The Supreme Court said: “Under those circumstances 
it seems impossible to avoid the conclusion that considered of and by itself, the 
terminal charge of two dollars a car was reasonable.” 

667.C.C. v. U. P. R. R., 222 U.S. 541, 547; I. C. C. v. Ill. Cent. R., 215 U.S. 
456; 225 U. S. 297; Martin Tollefson, Judicial Review of the Decisions of the In- 
terstate Commerce Commission, 5 Geo. Wash. Law Review, if 503. (March, 1937). 

67 American Telepb. & Teleg. Co. v. United States, 299 U. S. 232, 236; Mans 
facturers’ R. Co. v. U. S., 246 U. S. 457; Florida v. U. S., 292 U. S. 1, 12. 

68 Shields v. Utab Idabo Central R. Co., 305 U. S. 177. 
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proceedings before it.’’*® The determination of such perplexing ques- 
tions will be left to the administrative agency in the interest of 
uniformity. 

Of course, the courts review decisions of administrative bodies to 
ascertain whether the various statutory requirements or yardsticks have 
been complied with or not. But that does not contemplate that the 
eourt will ‘‘consider the expediency or wisdom of the order, or whether, 
on like testimony, it would have made a similar ruling.’’”® 

The purpose of judicial review should not be the substitution of the 
court for the administrative tribunal. Therefore, the court should not 
re-examine the evidence to appraise it, and hold that the administrative 
body erred in its judgment of the facts.™ 

But on a question of law, or a mixed question of fact and law, a dif- 
ferent position is taken by the courts. Where what purports to be a 
finding of fact is so involved with and dependent upon a question of law 
as to be in effect a decision of the latter, the court, to decide the legal 
question, will examine the entire record, including the evidence if 
necessary.*? 

Whether or not the findings of an administrative body meet con- 
stitutional requirements are matters over which the courts will take full 
jurisdiction. For instance, Congress is without power conclusively to 
determine what constitutes just compensation within the meaning of the 
Fifth Amendment. As the Congress itself is without that power, it can- 
not make its agent, an administrative body, the final judge.** Therefore, 
since the Ben Avon Case, it has uniformly been held that the question 
whether or not a particular rate order is confiscatory must be deter- 
mined upon facts to be found anew by the reviewing court." 

A conclusion reached by an administrative body requires not only 
evidence to support it, but also ‘‘findings of appropriate definiteness to 
express it.’’75 

While the Supreme Court has on a number of recent occasions indi- 
cated in no unmistakable terms that administrative bodies should set 
forth in their reports the facts upon which they base their conclusions, 
and definite statements as to the conclusions reached and their require- 
ments, the Supreme Court seems little interested in the reasons back 
of those conclusions.”® 


69 Virginian Ry. v. United States, 272 U. S. 658, 665; 1 1. C. C. Journal 264; 
Swayne & Hoyt v. United States, 300 U. S. 297, 304; Standard Oil Co. v. United 
States, 283 U. S. 235, 239. 

70 Interstate Commerce Commission v. Union Pacific R. R. Co., 222 U.S. 541. 

71 Ohio v. United States, 292 U. S. 498, 506; Tagg Bros. v. United States, 280 
U.S. 420, 444. 

72 Justice Brandeis in St. Joseph Stockyards Co. v. United States, 298 U. S. 38, 
74. See also Dismuke v. United States, 297 U. S. 167, 172, 173. 

73 Baltimore & Ohio v. United States, 298 U. S. 3: 49, 364. 

74 Obio Valley Water Co. v. Ben Avon, 253 U. S. 387 (1920); Crowell v. Ben- 

son, 285 U. S. 22; St. Joseph Stockyards Co. v. United States, 298 U. S. 38. 

™ Florida v. United States, U. S. 194, 208. 

76 See note 69, and separate opinions of Justices Brandeis and Stone in St. 
L. & O'Fallon R. Co. v. United States, 279 U. S. 461, 548, 550. 
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If an administrative board omits to find a fact which is prerequisite 
under the command of the statute, the omitted fact is open to inquiry by 
the court. And an order of such a board is void unless supported by 
findings of the basic or quasi-jurisdictional facts conditioning its power.” 

The requisite findings of fact serve the purpose of apprising the 
parties and the reviewing tribunal of the factual basis of the action of 
the administrative body, so as to determine whether the case has been 
decided according to the evidence, and whether the conclusions based 
upon those findings of fact have substantial support in the evidence. 





NEGATIVE, PERMISSIVE, TENTATIVE OR TEMPORARY ORDERS 


There are many orders of administrative bodies which are not 
judicially reviewable."® 

As previously indicated,” review of orders of several important 
administrative bodies is delineated by the Judicial Code, which gives the 
district courts original jurisdiction to enjoin orders of those particular 
bodies.*° Shortly after that enactment, question arose as to the extent 
to which the courts could review a ‘‘negative’’ order. Prior to that 
enactment the courts had exercised jurisdiction over ‘‘affirmative” 
orders.*! The Supreme Court construed the language of that jurisdic- 
tional statute to apply only to ‘‘affirmative’’ orders.®? 


Mandamus has been granted where the administrator erroneously 
refused to assume jurisdiction.** In the Motor Carrier Act, 1935, it is 
specifically provided that where a negative order is issued solely because 
of a supposed lack of power, any party in interest may seek a mandatory 
injunction to enforce the Interstate Commerce Commission to take juris- 
diction.** 


77 Virginian Ry. Co. v. System Federation No. 40, 300 U. S. 515, 562; U. S. 
v. Chicago, M., St. P. & P. R. R. Co., 294 U. S. 499, 504. 

78 Federal Power Com. v. Metropolitan Edison Co., 304 U. S. 375, 384. 

79 See chapter entitled “Methods of Obtaining Judicial Review.” 

80 United States Code, Title 28, section 41, paragraphs (27) and (28). 

817. C. C. v. Stickney, 215 U. S. 98 (1909) 

82 The doctrine of negative orders took root in Procter & Gamble Co. Vv. 
United States, 225 U. S. 282. (1912) (34 Col. L. Rev. 908, note, Judicial Review of 
Negative Orders of the Interstate Commerce Commission). Judicial review was 
refused not because the order was negative in character, but because it was a denial 
of the affirmative relief sought. Chicago Junction Case, 264 U. S. 258. In other 
words, the order must be negative in substance. See Lehigh Valley R. R. Co. V. 
United States, 243 U. S. 412, 414. An order while negative in form, but in effect 
an affirmative one, may be reviewed. Alton R. Co. v. U. S., 287 U. S. 229, 235. 
In a case argued simultaneously with, and decided on the same day as, and on au- 
thority of Procter & Gamble v. U. S., supra, the United States argued that “the 
context and other provisions of the act show that only enforceable affirmative 
orders were intended to be set aside. This also appears from the fact that no pro- 
cess is authorized appropriate to any relief against a non-active order.” (Italics 
supplied) Hooker v. Knapp, 225 U. S. 302, 304 (1912). 

83] C.C. v. Humboldt S. S. Co., 224 U.S. 474; Louisville Cement Co. v. 1. C.C., 
246 U. S. 638. See also K. C. Southern v. I. C. C., 252 U. S. 178; United States ex 
rel. C. G. W. R. Co., v. I. C. C., 294 U. S. 50; 1. C.C. v. N. Y., N. H. & H. R. Co. 
287 U. S. 179, 204. 

84 Sec. 205 (h). 
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Subject to such an exception, efforts to get courts to compel affirm- 
ative action on the part of administrative tribunals have been unsuccess- 
ful. 

That want of jurisdiction to review ‘‘negative’’ orders creates a 
severe disadvantage against many. To illustrate: Attack against an 
order of the Interstate Commerce Commission may be made by a railroad, 
but this is largely denied the shipper. Instance: A shipper seeks relief 
from improprieties in the freight rates paid by him. The Commission 
dismisses his complaint. The shipper has no way of bringing to the 
court’s attention any of the questions which would constitute ground 
for a railroad to seek the setting aside of an affirmative order against 
the railroad, such as unfair hearing, lack of evidence to support the 
negative order, etc. As pointed out, the Supreme Court has held that it 
may set aside an order because based on evidence not in the record.®* 
But if the Commission should go outside the record for support for its 
conclusions, and a negative order is entered, opportunity for attack in 
court by the shipper is not available. 

An order, while negative in form, may be affirmative in effect, and 
therefore be reviewable. Judicial review is not precluded because an 
order is permissive, if by that term is meant an order which, as contra- 
distinguished from one compelling performance, authorizes a carrier to 
do some act otherwise prohibited.®* 

Many administrative agencies have endeavored to find ‘‘short cuts’’ 
in rate proceedings to permit the establishment of immediate temporary 
rates.88 Such temporary rates have been considered final legislative acts 
as to the period during which they remain in effect and, therefore, subject 
to established tests, such as confiscation. 

A report of the Interstate Commerce Commission determining either 
the ‘‘tentative’’ or ‘‘final’’ value of a railroad’s property, though called 
an order, is not reviewable. It is merely the formal record of conclu- 
sions reached after investigation, requiring nothing to be done or not 
to be done.®® 


85 Interstate Commerce Commission v. Waste Merchants Association, 260 U. S. 
32, 33; Southern Transportation Co. v. I. C. C., 47 Fed. (2) 411; I. C. C. v. United 
States, 289 U. S. 385, 394. 

86 United States v. Abilene & S. R. Co., 265 U. S. 274. 

87 Orders permitting carriers to charge more “for a shorter than for a longer 
distance over the same line or route in the same direction” under section 4 of the 
Interstate Commerce Act, are of this character. Chicago Junction Case, 264 U. S. 
258, 263, citing Skinner & Eddy Corp. v. U. S., 249 U. S. 557, 562. See also Ven- 
ner v. Mich. Cent. R. R. Co., 271 U. S. 127, 131. Even in a proceeding where the 
Commission dismisses the complaint, if in its decision the Commission expressly 
permits and authorizes the carriers to do something which is illegal, suit will lie to 
set the order aside. United States v. New River Co., 265 U. S. 533, 541. 

88 Report of Standing Committee of the A. B. A. to Survey and Report as to the 
Developments During the Year in the Field of Public Utility Law, August 27, 1934. 
Be: Rockland Light and Power Co. v. Maltbie, 241 App. Div. 122; 271 N. Y. Sup. 


89 Delaware & Hudson Co. v. United States, 266 U. S. 438; United States v. Los 
Angeles & S. L. R. R. Co., 273 U. S. 299, 309. 
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What is considered to be a ‘‘final order’’ is different in different 
administrative bodies. To illustrate, an order of a Division of the Inter- 
state Commerce Commission is a final order and subject to attack without 
petitioning for rehearing by the whole Commission. Whereas, an order 
of the Federal Power Commission is not sufficiently ‘‘final’’ to be subject 
to judicial attack until the party objecting to the order has petitioned 
for rehearing and such rehearing has been specifically or impliedly de- 
nied. 





CoNcCLUSION 


‘*The law’s delay’’ should not be encouraged. There should not be 
more appeals than are consistent with the needs of the particular situa- 
tion. A definite, final conclusion as to administrative questions should be 
reached expeditiously. But justice in the full sense of the word should 
receive primary consideration, even though some delay results. 

Some steps have been taken toward preserving rights and at the 
same time eliminating unnecessary motions. The Expediting Act is an 
illustration.** 

Though it may appear that further delay would result, in practice 
there would be greater expedition, if decisions of each administrative 
agency were subject to review prior to enlisting judicial review. (Of 
course, such appellate body should not include the initial triers, such as 
exists in the Interstate Commerce Commission today ; but should be more 
like the Board of Tax Appeals.) This would lessen the need for judicial 
review. It would place greater responsibility or desire to be right (and 
not be reversed) on the part of the initial tribunal. It would still keep 
the matter before experts; and eliminate one-man administrative de- 
cisions. Such appellate bodies do, and should review the findings of fact 
and conclusions reached.*? What has just been said is entirely within the 
legislative power, and in no way encroaches upon the judiciary. It goes 
far toward meeting the objection to intermingling legislative and judicial 
functions. 

It is advocated by some that the findings of fact and conclusions 
reached by administrative bodies should be subject to judicial review. 
Such advocates overlook several important considerations. When Con- 
gress legislates, no formality as to hearing, etc., by Congress is required. 
If the legislation does not contravene constitutional provisions, the courts 
may not interfere. Congress has authority to delegate some of its 
functions to an administrative body. But when so doing Congress may 
not delegate its prerogative to determine policy aud the like. Congress 
must outline the policy and the yardstick; and the administrative body 


90 United States v. Abilene & S. Ry., 265 U. S. 274; Federal Power Com. v. 
Metropolitan Edison Co., 304 U. S. 375. ; 

%1 Under which one court is eliminated in the steps necessary to reach the high- 
est tribunal, the Supreme Court; U. S. Code, Title 28, Sections 47 and 47a. 


92 So, also, all remedies available prior to judicial review should be exhausted 
before attack is made in court. As illustrative, before appeal is made to a court 
from a ruling by the Federal Power Commission, the available remedies before that 
Commission must be exhausted. 49 Stat. L. 860, 861 (Sec. 313). See Federal 
Power Com. v. Metropolitan Edison Co., 304 U.S. 375. 
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may do no more than apply that policy and that yardstick. The ad- 
ministrative body, in doing that, may not deprive a party in interest of 
due process of law (under the Constitution) or the requisite procedural 
steps defined in the statute. Congress itself can, by direct legislation, 
prescribe exactly what an administrative body created by Congress may 
prescribe. The administrative body is actually an arm of Congress, and 
merely carries out its will. What the administrative body prescribes is, 
in most instances, the equivalent of legislation. If Congress is so dis- 
posed, it may repose in the administrative body conclusive determination 
of whether a certain state of fact comes within the policy and yardsticks 
set forth in the statute. In other words, Congress can make the findings 
of fact and conclusions of these administrative bodies as final as if Con- 
gress itself had by legislation made similar prescription. It is only when 
the administrative body exceeds the authority conferred upon it or fails 
to comply with the statutory or constitutional requirements that the 
power of the court comes into play.® 

To permit review by the courts of all findings of fact and conclu- 
sions reached by administrative agencies would cause duplication of 
effort, nullify need for the administrative agency itself, and repose in 
the courts legislative functions, for the exercise of which the courts, in 
many instances, are far from qualified. 

The establishment of a ‘‘ United States Court of Appeals for Admin- 
istration’’ at Washington or with divisions throughout the country has 
been advocated.®** There is great likelihood that such a tribunal would go 
the route of the Commerce Court, which was abolished only two years 
after its creation.® 

The mere existence of the right of review constitutes a powerful 
stimulus to greater efficiency and care in the administrative body in the 
first instance. It unquestionably constitutes ‘‘a constant spur to these 
tribunals to attempt to make their decisions square with the facts and 
the law.’’% 


98 See St. Joseph Stockyards Co. v. United States, 298 U. S. 38, 51. 
%4 Senate 3676, 75th Congress, 3d Session, introduced January 5, 1938. 
%5 Studies in Administrative Management. The Problem of the Independent 
Regulatory Commission. Robert E. Cushman, p. 9. 
9% C. K. Allen, Some Aspects of Administrative Law, Journal of the Society of 
— Teachers of Law, (1929) pp. 10, 17; Lord Chief Justice Hewart in “The New 
lespotism.” 
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Ohio. 

Ed. P. Byars, (B), 115 East Ninth Street, Ft. Worth, Texas. 

W. 8. Creighton, (B), P. O. Box 985, Charlotte, N. C. 

William H. Day, (B), Chamber of Commerce, Boston, Massachusetts. 

Stanley B. Houck, (A), 1360 North Western Bank Building, Minneapolis, 
Minn. 


William C. McCulloch, (A), 1016 Spalding Building, Portland, Oregon. 

Sterling G. McNees, (A), State Street Building, Harrisburg, Pa. 

Burton W. Musser, (A), 10 West Broadway, Salt Lake City, Utah. 

William A. Northeutt, (A), Louisville & Nashville Railroad, Louisville, 
Ky. 

William E. Rosenbaum, (B), Cotton Belt Building, St. Louis, Missouri. 

E. H. Thornton, (B), 310 Board of Trade Annex, New Orleans, La. 

Albert L. Vogl, (A), 806 Patterson Building, Denver, Colorado. 

Edgar Watkins, Jr., (A), Bona-Allen Building, Atlanta, Georgia. 

Harry E. Yockey, (A), 1250 Consolidated Building, Indianapolis, Ind. 





Committee on Professional Ethics and Grievances 


Arthur L. Winn, Jr., (A), Chairman, Investment Building, Washington, 
D. C. 

Henry W. Anderson, (A), Electric Building, Richmond, Virginia. 

Amos A. Betts, (A), Arizona Corporation Commission, The Capitol, 
Phoenix, Ariz. 

Roy Carson, (A), 504 Republic Building, Louisville, Kentucky. 

Julius Henry Cohen, (A), 111 Eighth Avenue, New York, N. Y. 

W. W. Collin, Jr., (A), 928 Frick Building, Pittsburgh, Pennsylvania. 

Marcus M. Emmert, (B), T. M., The Coca Cola Co., 310 North Ave., 
N. W., Atlanta, Ga. 

W. Hal Farr, (A), 404 Union Pacific Building, Salt Lake City, Utah. 

Jonathan C. Gibson, (A), 80 East Jackson Boulevard, Chicago, Illinois. 
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Albert M. Hays, (B), T. M., Hendrie & Bolthoff Mfg. & Supply Co, 
1635 - 17th St., Denver, Colorado. 

R. D. Lytle, (B), Northern Pacific Millers’ Ass’n., Lewis Building, Port- 
land, Oregon. 

W. W. McCoubrey, (B), Boston Port Authority, 1600 Custom House, 
Boston, Mass. 

Carl L. Phinney, (A), 1803 Santa Fe Building, Dallas, Texas. 

James C. Suttie, (B), 1019 North 14th Street, Omaha, Nebraska. 

Frank B. Townsend, (B), Minneapolis Traffic Ass’n, Minneapolis, Minn. 

L. R. Wood, (A), Arkansas State Highway Commission, State Capitol 
Building, Little Rock, Arkansas. 





Membership Committee 


H. D. Driscoll, (A), Chairman, Southern Building, Washington, D. C. 

Douglas Brookman, (A), 220 Bush Street, San Francisco, California. 

L. C. Bruce, (B), T. M., Kentucky & Tennessee Railway, Stearns, Ky. 

J.F. Dalton, (B), Norfolk Southern Railroad, Terminal Station, Norfolk, 
Va. 


Frank S. Davis, (B), 80 Federal St., Boston, Mass. 

Eric E. Ebert, (B), 124 Branford Place, Newark, N.J. . 

John B. Keeler, (A), Koppers Company, 1250 Koppers Building, Pitts- 
burgh, Pa. 

F. A. Leffingwell, (A), Santa Fe Building, Dallas, Texas. 

Rogers MacVeagh, (A), 404 Yeon Building, Portland, Oregon. 

J. George Mann, (B), Northrup, King & Co., 1500 Jackson St., Minne- 
apolis, Minn. 

I. W. Preestorius, (B), G.T.M., General Box Co., 510 North Dearborn 
St., Chicago, Il. 

Lynn §S. Richards, (A), 720 Newhouse Building, Salt Lake City, Utah. 

E. B. Ussery, (A), Investment Building, Washington, D. C. 

H. D. Watenpaugh, (B), Chamber of Commerce, Sheridan, Wyoming. 

Toll R. Ware, (A), 2008 Missouri Pacific Building, St. Louis, Mo. 

T. T. Williams, (B), P. O. Box 1106, Tallahassee, Florida. 





Memorials Committee 


James H. McCann, (B), Chairman, 31 St. James Avenue, Boston, Mass. 

Herbert Buckley, (B), A. C. Dutton Lumber Corp’n, 1 Hoffman &t., 
Poughkeepsie, N. Y. 

Pearle P. Cramer, (B), 945 Pennsylvania Ave. N. W., Washington, D. C. 

C. L. — Jr., (B), Fulton Bag & Cotton Mills, P. O. Box 1726, Atlanta, 


I. N. Early, (B), The Billings Traffic Bureau, Billings, Montana. 

Il. A. Feltus, (B), 824 Flour Exchange, Minneapolis, Minnesota. 

L. D. Hammack, (B), T. M., Taylor Bedding Mfg. Co., Taylor, Texas. 

T. M. — (B), 403 Chamber of Commerce Building, Nashville, 
enn. 


John M. Hickson, (A), 1306 Yeon Building, Portland, Oregon. 
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Sidney H. Johnson, (A), Motor-Ways, 601-15 Capitol Theatre Bldg., 
Des Moines, Ia. 

J. J. Kornfeld, (B), New Orleans Public Service, Inc., 317 Baronne St., 
New Orleans, La. 

G. A. Nimmo, (B), Planters Nut & Chocolate Co., Suffolk, Virginia. 

L. P. Siddons, (A), Holly Sugar Corp’n, P. O. Box 1052, Colorado 
Springs, Colo. 

W. G. Stone, (B), Chamber of Commerce, 917 - 7th St., Sacramento, 
California. 

Urban C. Stover, (A), c/o Atty. Gen’l. of Indiana, 219 State House, 
Indianapolis, Ind. 

John M. Walker, (A), 1400 B. F. Jones Law Building, Pittsburgh, Pa. 





Nominations Committee 


Henry Wolf Biklé, Chairman, (A), 1740 Broad St. Station Building, 
Philadelphia, Pa. 

Nuel D. Belnap, (A), 135 South LaSalle St., Chicago, Il. 

W. H. Day, (B), Chamber of Commerce, 80 Federal St., Boston, Mass. 

Harry S. Dickinson, (B), Chamber of Commerce Building, Denver, Colo. 

John J. Esch, (A), 117 South 13th St., LaCrosse, Wisconsin. 

Howard G. Freas, (B), Railroad Commission. of California, State Bldg., 
San Francisco, Calif. 

Joseph W. Gosselin, (B), T. M., Ames-Baldwin-Wyoming Co., Parkers- 
burg, W. Va. 

George O. Griffith, (B), G.T.M., Proprietary Agencies, Inc., 170 Varick 
St., New York, N. Y. 

Frank Heafer, (B), Burlington Rock Island Railroad., Houston, Texas. 

0. J. McSwain, (B), Albemarle Paper Manufacturing Co., Richmond, 
Virginia. 

J. V. Norman, (A), Kentucky Home Life Building, Louisville, Kentucky. 

Thomas J. O’Brien, (B), Pres’t, Kemmerer Coal Co., 412 Boston Bldg., 
Salt Lake City, Utah. 

W. G. Oliphant, (B), Federal Barge Lines, 211 Camp Street, New 
Orleans, La. ; 

L. F. Orr, (A), 1401 Arcade Building, St. Louis, Missouri. 

Ivan L. Plette, (B), P. O. Box 303, Yakima, Washington. 

M. W. Wells, (A), Florida Bank Building, Orlando, Florida. 





Committee on Printing & Publicity 


R. Granville Curry, (A), Chairman, Southern Building, Washington, 
D. C. 

C. O. Bergan, (B), 718 Realty Building, Spokane, Washington. 

Charles E. Blaine, (B), 900-2 Title & Trust Building, Phoenix, Arizona. 

J. F. Dougherty, (B), 132 West South Street, Kalamazoo, Michigan. 

Geraldine Kaye, (B), Academy of Advanced Traffic, 299 Broadway, New 
York, N. Y. 





60 I. C. C. PRACTITIONERS’ JOURNAL 





Daniel L. Kelly, (B), Board of Railroad Commissioners, Pierre, South 
Dakota. 

H. E. Ketner, (A), State Office Building, Richmond, Virginia. 

V. E. Milsark, (B), T. M., Parkersburg Rig & Reel Co., Parkersburg, 
W. Va. 

Hugo Oberg, (B), Boston Port Authority, 1600 Custom House, Boston, 
Mass. 

Thomas J. O’Brien, (B), Pres’t, Kemmerer Coal Co., 412 Boston Bldg, 
Salt Lake City, Utah. 

A. J. Ribe, (B), 600-7 Woodward Building, Birmingham, Alabama. 

A. U. Tadlock, (A), Jonesboro Freight Bureau, Jonesboro, Arkansas. 

E. W. Thompson, (B), Interstate Cotton Oil Refining Co., Sherman, 
Texas. 

F. J. Toner, (B), 822 Denver National Building, Denver, Colorado. 

R. O. Youngerman, (B), Mason City Brick & Tile Co., Mason City, Iowa. 

KE. DeL. Wood, (A), 815-17 Broad Street, Chattanooga, Tennessee. 





Board of Editors of the ICC Practitioners’ Journal 


Warren H. Wagner, (A), Editor-in-Chief, Investment Building, Wash- 
ington, D. C. 

Charles B. Heinemann, Jr., (A), Motor Transportation Editor, Me- 
Lachlen Building, Washington, D. C. 

F. F. Estes, (B), Rail Transportation Editor, T. M., National Coal Asso- 


ciation, Southern Building, Washington, D. C. 

R. Granville Curry, (A), Water Transportation Editor, Southern Build- 
ing, Washington, D. C. 

Sarah F. McDonough, Managing Editor, 2218 I. C. C. Building, Wash- 
ington, D. C. 





Committee on Procedure 


Arthur Van Meter, (A), Chairman, 925 Pennsylvania Station, Pitts- 
burgh, Pennsylvania. 

Carl B. Callaway, (A), Santa Fe Building, Dallas, Texas. 

Homer J. Conley, (A), 412 Kennedy Building, Ft. Smith, Arkansas. 

Carl R. Cunningham, (B), American Cotton Manufacturers Ass’n., 22 
Marietta St., Atlanta, Ga. 

Thomas A. Durrant, (B), Greater Grand Forks Traffic Ass’n, City Hall, 
Grand Forks, N. D. 

Albert B. Enoch, (A), LaSalle Street Station, Chicago, Illinois. 

J. A. Gallaher, (A), 429 Equitable Building, Denver, Colorado. 

James Garfield, (A), 30 State Street, Boston, Massachusetts. 

A. C. Hultgren, (B), Shell Petroleum Corporation, Shell Building, St. 
Louis, Mo. 

J. B. C. Knight, (A), 12-14 Durston Block, Anaconda, Montana. 

J. W. McCune, (B), 1017 A Street, Tacoma, Washington. 

Clinton McKay, (A), 1006 Exchange Building, Memphis, Tennessee. 

Allan P. Matthew, (A), Balfour Building, San Francisco, California. 

B. H. Meyer, (B), Shoreham Building, Washington, D. C. 
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J. Tf. _, (B), Southern Furniture Manufacturers Ass’n., High Point, 
N. 


W. L. tien Jr., (B), Port of New York Authority, 111 - 8th Ave., 
New York, N. 1 2 





SPECIAL COMMITTEES 
Committee on |. C. C. Appointments 


Luther M. Walter, (A), Chairman, 135 South LaSalle St., Chicago, Il. 

W. P. Buffington, (B), T. M., Pittsburgh Coal Company, 1024 Oliver 
Building, Pittsburgh, Pa. 

John L. Keeshin, (B), 221 West Roosevelt Road, Chicago, Illinois. 

Thomas P. Littlepage, (A), Investment Building, Washington, D. C. 

George H. Muckley, (A), Transportation Building, Washington, D. C. 





Committee on Legislation 
Harry = Ames, (A), Chairman, Transportation Building, Washington, 
D. C. 


Edward 8. Brashears, (A), Investment Building, Washington, D. C. 

Frederick M. Dolan, (A), Southern Building, Washington, D. C. 

J. Carter Fort, (A), Transportation Building, Washington, D. C. 

Harry G. Schad, (B), Mer. Rail Traffic, Atlantic Refining Company, 260 
South Broad Street, Philadelphia, Pa. 





Committee on Administrative Court 
Clarence A. Miller, (A), Chairman, 1120 Tower Building, Washington, 
D.C 


W. Meade Fletcher, Jr., (A), R. F. C., 1825 H St. N. W., Washington, 
D. C. 

Wilmer Hill, (A), Transportation Building, Washington, D. C. 

Edwin F. Morgan, (B), Southern Building, Washington, D. C. 

Henry J. Saunders, (B), Transportation Building, Washington, D. C. 





Uniformity of Procedure Before Federal Administrative Tribunals 
Clarence A. Miller, (A), Chairman, 1120 Tower Building, Washington, 
D. C. 
R. Aubrey Bogley, (A), Hibbs Building, Washington, D. C. 


George Maurice Morris, (A), 905 American Security Building, Washing- 
ton, D. C. 





Practice Before Regulatory Bodies of States and Federat Government 
and on Unauthorized Practice of Law 


Milton P. Bauman, (B), Chairman, 140 Cedar Street, New York, N. Y. 
Charles E. Hochstedler, (B), 1 North LaSalle St., Chicago, Illinois. 
William A. Roberts, (A), Transportation Building, Washington, D. C. 
Elmer A. Smith, (A), 185 East 11th Place, Chicago, Illinois. 











Rail Transportation 


By F. F. Estes, Editor 
Investigation of Alleghany and Chesapeake Corporations Discontinued 


In Docket 27825, the I. C. C. has discontinued the proceeding 
initiated by it for the investigation of the Alleghany Corporation and the 
Chesapeake Corporation. No reason was assigned. However, both of 
these corporations were investigated by the Committee on Interstate 
Commerce of the Senate. 





Protective Service Accounting Orders Postponed 


The I. C. C. has postponed until January 1, 1941, the effective date 
of its orders of July 13, 1937, prescribing accounting for protective 
service to perishable freight. The postponement applies to both steam 
railway and electric railway accounting. 





Seatrain Cases Argued - 


The I. C. C. heard oral argument on November 2nd, in the Seatrain 
Cases, in which the Commission is asked to require the railroads to inter- 
change cars with Seatrain, and to fix reasonable terms and conditions, 
including compensation to be paid by Seatrain for the use of the cars. 





Quantity Rates on “Any Quantity” or L.C.L. Traffic 


There has been before the Traffic Executives in Official Classification 
Territory for some time the question of establishing quantity rates on 
‘fany quantity’’ or L. C. L. traffic in an endeavor on the part of some 
carriers to meet rates of the Freight Forwarding Companies. This pro- 
posal contemplates rates on a graduated scale of minimum weights and 
ratings applicable thereto. Because it was impossible to obtain con- 
clusive action in Committee session, the more directly interested lines an- 
nounced their purpose to proceed independently with such an adjust- 
ment. In accordance therewith, Fourth Section Application was filed 
with the I. C. C. seeking relief from the Fourth Section of the Act inci- 
dent to publication in line therewith, and, as a result, the I. C. C., on 
November 2nd, entered Fourth Section Order 13594 granting the relief 
sought, such relief running to the Baltimore & Ohio Railroad, Chicago, 
Indianapolis & Louisville Railway, Detroit, Toledo & Ironton Railroad, 
Long Island Railroad, Norfolk & Western Railway, Pittsburgh & West 
Virginia Railway, Virginian Railway and Western Maryland Railway. 
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Investigation of Rates on Rubber Tires and Allied Products Requested 


A group of motor carrier associations has asked the I. C. C. to con- 
duct a general investigation of freight rates on rubber tires and allied 
products in territory east of the Rocky Mountains. The associations 
complained that the railroads in the South and Southwest have made 
or proposed substantial rate reductions on tires and related goods to 
meet alleged threat of motor carrier competition. The petition states 
that any downward revision of rail rates, the petitioners believe, will 
cause corresponding readjustments in the rates of competing motor car- 
riers, if they wish to retain their fair share of the traffic. The Commis- 
sion is asked to prescribe a reasonable level of rates on these products, 
after conducting its investigation. 





Kansas City, Kaw Valley & Western R. R. Co. Reorganization 


Division 4 of the I. C. C. has modified and approved the plan of 
reorganization for the Kansas City, Kaw Valley & Western Railroad 
Company. The plan originally approved was sent back to the Commis- 
sion by the Court, with suggestions for modification. 





Lorain Street R. R. Co. Status 


Examiner G. H. Mattingly of the I. C. C. has recommended that 
the Commission find the Lorain Street Railroad Company and F. W. 
Coen, Receiver, not to be within the terms of the exemption proviso 
under Section 1 (a) of the Railroad Retirement Act of 1937 and of the 
Carriers Taxing Act of 1937, from August 29, 1935 until the operations 
were discontinued in May, 1938. 





Central R. R. of New Jersey Files Reorganization Petition 


_ The Central Railroad of New Jersey filed a petition for reorganiza- 
tion under Section 77 of the Bankruptey Act, on October 30th, in the 
United States District Court at Newark, New Jersey. Judge Fake 
issued an order approving the petition and restraining any interference 
with the properties of the company. He also signed an order directing 
the Attorney General of New Jersey to show cause why the State of New 
Jersey should not be restrained from entering a judgment against the 
railroad for unpaid taxes in 1932 and 1933, amounting, with penalties 
and interest, to $7,229,614. Judge Fake continued the present owners in 
possession and authorized them to continue operation until the Trustees 
take control. He announced he would appoint Trustees within thirty 
days. Counsel for the Jersey Central told the Court the railroad was 
“in good shape except for those exorbitant State taxes.’’ President 
Scheer said that the reorganization action was precipitated by the fact 
that the Attorney General of New Jersey had served notice that he 
would apply on November 2nd to the New Jersey Supreme Court to 
enter a judgment for taxes and penalties. 
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Boston & Maine R. R. Refinancing 


Federal Loan Administrator Jones on November 7th, refused the 
request of the Boston & Maine Railroad for additional RFC loans unless 
the road’s debt structure is rearranged and its fixed charges reduced, 
Mr. Jones suggested, as a primary condition, $103,833,000 of first mort- 
gage bonds should be retired in favor of new 30-year, 4% income bonds 
for half of each bondholder’s holdings, and cash or new 20-year, 4% 
first mortgage bonds for the other half. Jones said that the road then 
must pay its $5,500,000 indebtedness to the banks with new 20-year 4% 
first mortgage bonds. If these conditions are met, he said, the RFC will 
buy $40,750,000 of new 20-year, 4% first mortgage bonds, the proceeds 
to be used to pay the railroad’s $14,750,000 indebtedness to the RFC, and 
the $26,000,000 balance to provide cash for present holders of first mort- 
gage bonds who do not wish to accept the new bonds. 





Norfolk Southern R. R. Co. Reorganization 


The Norfolk Southern Railway Company, a new corporation, has 
asked the I. C. C. for authority to issue securities to carry out a plan of 
reorganization of the Norfolk Southern Railroad Company, which is now 
in Receivership. The plan has been approved by the United States 
District Court for the Eastern District of Virginia, and has received the 
informal approval of interested bondholders’ protective committees. The 
reorganization plan calls for a total capitalization of $18,509,129 and 
fixed interest charges, including rentals, of $296,300, as compared with 
a capitalization of $38,652,408 and fixed interest charges of $890,040 for 

the old company. 





Railroad Reorganizations 


The Wall Street Journal of Saturday, November 4th, in an editorial 
captioned ‘‘ Wiping Out the ‘Equity,’ ’’ says: ; 

‘In its brief filed with the Interstate Commerce Commission in 
protest against the plan of reorganization proposed by two of the Com- 
mission’s examiners for the St. Louis-San Francisco Railway, the debtor 
company objects to the exclusion of the company’s common and prefer- 
red stocks from participation in the reorganized company on the ground 
that they have no value. ; 

‘The examiners reached this conclusion by taking as the basis of 
value the company’s earnings over a series of years. The company’s 
brief insists that the years taken for this purpose are years mainly of 
depression, that all signs indicate emergence from this depression and 
therefore that the ‘value’ of the property is underestimated. The brief 
asks : 

‘* ‘Does the Commission wish to announce to investors that the gov- 
ernment has no intention of promoting a legislative and executive pro- 
gram to restore opportunity to earn a fair return on railroad investments 
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heretofore honestly made and that it is now the policy of this govern- 
ment by fiat to forfeit the investments in railroads on which no return 
ean be earned in times of deep depression under the burden of uncoordi- 
nated government policies as to rates, wages, levies (miscalled taxes) 
and unregulated competition ?’ 

‘‘The question the company thus puts to the Commission amounts 
in substance to the question whether or not the company’s junior se- 
eurity-holders are to be permanently wiped out of existence on the as- 
sumption that at no time in the future will their equity in the com- 
pany ’s earnings have any value. 

‘‘No one disputes the so-called ‘Boyd rule’ which declares that 
junior security holders in a company must satisfy the legal claims of 
senior security holders upon earnings before they can themselves share 
in earnings. Common stocks cannot justly share in earnings before the 
claims of preferred stocks and bonds are satisfied. Common stockholders 
cannot justly demand that in a reorganization their position with re- 
spect to future earnings shall be improved by sacrifices made exclusively 
by holders of prior liens. But it does not follow from the Boyd rule that 
because earnings over a series of years prior to reorganization provide 
nothing for common—and, in this case, preferred—stocks, it is neces- 
sary to extinguish altogether their interest in the future. 

‘‘The main purpose of reorganizing railroad capital is to diminish 
fixed charges, as distinguished from charges contingent upon earnings. 
The general theory of plans designed to accomplish this purpose is that 
in transforming fixed charge claims into contingent claims the terms 
shall be such as to preserve to holders of the latter their right to receive 
their original return (or its equivalent) when earnings are sufficient to 
provide it. Assuming this to be done, what is the objection to preserving 
in existence the common (in this case also the preferred) stock’s interest 
in a possible earnings future? To do so cannot prejudice the rights of 
any of the senior lien holders or in any way affect the interests of the 
public. 

‘‘Only something approaching to certainty, that never will that 
interest be worth anything, would seem to warrant extinction now of the 
common stock. Has the Commission any such certainty in the case of St. 
Louis-San Francisco? If not, has not the debtor company a case?’’ 





C. R. R. of New jersey Withdraws Application to Issue 
Certificate of Deposit 


The Central Railroad Company of New Jersey in Finance Docket 
No. 12445, has been allowed by the I. C. C. to withdraw its application, 
filed on June 16, 1939, to modify not exceeding $49,998,000 of general- 
mortgage bonds, and to issue a like amount of certificates of deposit 
in respect thereof. On October 30, 1939, the railroad filed a petition in 
the U. S. District Court for the District of New J ersey under section 77 
of the Federal Bankruptcy Act, and consequently requested the Com- 
mission to withdraw its aforesaid application. 
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Granite & Marble to Colorado 


Tariffs publishing increased rates on granite and marble moving 
from southern territory to Colorado have been suspended by the I. C. C. 
in I. & S. Docket No. 4731. The schedules were published by Agent Kipp 
and were to become effective on November 15, 1939. The Commission 
assigned the proceeding for hearing December 8, 1939, at Atlanta, 
Georgia, before Examiner Weaver. 





Boston & Maine R. R. Authorized to Abandon Part of Its Line 


In Finance Docket 12313, Division 4 of the Interstate Commerce 
Commission has issued a certificate permitting the Boston & Maine Rail- 
road to abandon a portion of the Central Massachusetts branch extending 
from Oakdale to Wheelwright, a distance of approximately 25 miles. At 
the same time it authorized the road to abandon operation over the line 
of the Boston & Albany Railroad between Barre Junction and Creamery 
Road, a distance of approximately 6 miles, all in Worcester County, Mass. 





L. & N. Railroad Equipment Certificates Authorized by |. C. C. 


The I. C. C. in Finance Docket 12605, has authorized the Louisville 
& Nashville Railroad to assume obligation and liability in respect of not 
to exceed $2,025,000 equipment trust certificates, to be issued by the 
United States Trust Company of New York, as trustee, and sold at 
104.2987 and accrued dividends. The proceeds of these certificates will 
be used to purchase 1,200 fifty-ton all steel hopper coal cars. 





L. & N. Waives Trackage Rights Over GC. M. & N. Lines 


On January 13, 1927, the I. C. C. in Finance Docket 5895, author- 
ized the Louisville & Nashville Railroad to operate under trackage rights 
over lines of the Alabama State Docks Commission and the Gulf, Mobile 
& Northern Railroad Company, in Mobile County, Alabama. A petition 
filed October 26, 1939, by the L. & N. stated to the Commission that it has 
never availed itself of the authorization granted and has no present or 
future intention of performing operation under the certificate, and re- 
quests that the said certificate be vacated and set aside. This request 
has been approved and a vacating order was issued by the Commission 
on November 8, 1939. , 
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Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,055,164 employees at the middle of the month of October, 1939, an 
increase of 8.07 per cent as compared with the same period in 1938, and 
an increase of 3.54 per cent as compared with the middle of the preceding 
month. Railway employment at the middle of October, 1939, was 57.5 


per cent of the 1923-1925 average, the highest at any time since January 
1, 1933. 





Railway Revenues and Expenses 


The Class I steam railways of the United States, for the month of 
September, 1939, had an increase in net railway operating income of 
71.5 per cent as compared with September, 1938. For the first nine 
months of 1939 the net railway operating income showed an increase 
of 72.8 per cent as compared with the first nine months of 1938. Freight 
revenue in September, 1939, increased 20.3 per cent, as compared with 
September, 1938. Passenger revenue increased 8 per cent. Total oper- 
ating revenues increased 18.2 per cent. Railway expenses, taxes and 
rents increased 8.3 per cent. 

The Class I railroads in the first nine months of 1939 had a net 
railway operating income at the annual rate of 1.91 per cent on their 
property investment, as compared with 1.10 per cent in the first nine 
months of 1938. 





Revenue Freight Loadings 


Loading of revenue freight for the week ending November 4, 1939, 
totaled 805,862 cars, an increase of 132,895 cars, or 19.7 per cent, above 
the corresponding week in 1938, and an increase of 77,097 cars, or 10.6 
per cent, above the same week in 1937. Loading of revenue freight for 
the week of November 4th, was a decrease of 28,234 cars, or 3.4 per cent, 
below the preceding week. Coal loading amounted to 159,476 cars, a 
decrease of 5,392 cars below the preceding week, but an increase of 
31,413 cars above the corresponding week in 1938. 





Estimates of Future Car Loadings 


The thirteen Shippers’ Advisory Boards have revised their estimates 
of car loadings of the twenty-nine principal commodities for the fourth 
quarter of 1939. It is estimated that the car loadings of these com- 
modities will amount to 6,021,103 cars, an inerease of 18.4 per cent as 
compared with the fourth quarter of 1938. 
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Railroads Curb Use of Freight Cars as Warehouses 


Steps have been taken by the railroads to limit the use of railroad 
ears for storage purposes, so that there shall be an adequate supply of 
freight cars. The Car Service Division of the AAR has assured railroad 
officials that it will aid in checking the demand for car storage space, 
and that it will assume the responsibility of explaining to the shippers 
the necessity for having these cars for transportation purposes, if re- 
quests for car storage are turned over to it. 





Empty Car Mileage 


Chairman Kendall of the Car Service Division of the Association of 
American Railroads, under date of November 8th, sent to all transporta- 
tion officers copies of resolutions adopted at a meeting of the National 
Association of Shippers’ Advisory Boards, at Chicago, on November Ist, 
with respect to cooperation with the railroads in their efforts to provide 
an adequate supply of cars and to reduce empty car mileage. Railroads 
are urged to make every effort during the coming winter and spring 
months to keep empty mileage at a minimum, through instructions 
designed to bring about the fullest possible compliance with both the 


letter and spirit of the Car Service Rules, including utilization of proper 
ownership of foreign equipment to the greatest practicable extent in 
protecting off line and long haul system loadings, not overlooking, also, 
the short routing whenever possible of any out of route cars for which 
loading is not available. 





Delay in L. C. L. Traffic Investigation Sought 


Judge R. V. Fletcher, Vice President and General Counsel of the 
Association of American Railroads, in an address before the National 
Association of Advisory Boards, at their Third Annual Convention at 
Chicago, on November Ist, urged shippers to join in appeals to the 
subcommittee of the Committee on Interstate Commerce of the Senate 
to defer its proposed investigation into the handling of 1.c.l. traffic. In- 
vestigation is now scheduled to begin on November 25th. The subcom- 
mittee consists of Senators Wheeler, Hill and Reed. The investigation 
is to be made pursuant to Senate Resolution 146, 76th Congress. Judge 
Fletcher said that the rail executives generally hold that the investigation 
would be extremely inopportune at this time because operating officials 
are needed in the home offices to look after freight traffic problems, and 
because the I. C. C. now has under way three investigations into the 
handling of 1.c.l. and freight forwarder traffic. There has, as yet, been 
no intimation that the investigation would be postponed. 
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Railroad Research Work to be Continued 


A program continuing for the coming year a wide range of re- 
search activities designed to result in further improvements in railroad 
locomotive, car and track construction, and in methods of operation, 
was adopted by the AAR at its annual fall meeting of member roads, in 
Chicago, on November 10th. Among the matters to be considered was 
the development of specifications for a steam locomotive designed 
to haul a train of approximately sixteen standard passenger cars at a 
sustained speed of one hundred miles per hour. The use of lighter weight 
metals and through welding instead of the use of rivets, in order to 
reduce further the weight of freight cars of different types, was also on 
the program. 





Pitfalls of Government Operation of Railroads 


President Fitzgerald Hall of the Nashville, Chattanooga & St. Louis 
Railway, in an address at the Eighteenth Annual Convention of the 
Associated Traffic Clubs of America. at Chicago, on November 6th, de- 
lineated the Government operation of railroads during World War I. 
He pointed out that freight traffic, measured by ton-miles, increased 
approximately 3 per cent over 1917, but that the Government operation 
of the railroads increased the expense more than 50 per cent. In the 
war year of 1917, under private operation, the railroads handled about 
9 per cent more freight traffic than the Government did in the peace 
year of 1919, and handled it with 180,000 fewer employees. He said 
that at one time in 1918 there were as many as 200,000 loaded cars on 
hand, congesting terminals and tracks, awaiting delivery beyond the 
normal period of unloading, these cars being used as warehouses. 

Mr. Hall pointed out that since 1923 more than 35,000 locomotives 
and more than 1,500,000 freight cars have been scrapped because of 
obsolescence. He concluded with a plea that the nation’s railroads be 
permitted to handle the rail transportation in times of emergency as well 
as under normal conditions. 





Pipe Line Revenues and Traffic 


Forty-two pipe line companies having annual operating revenues of 
more than $500,000 have reported to the I. C. C. that for the third quarter 
of 1939 their transportation revenue amounted to $49,804,049, as com- 
pared with $56,231,762 for the third quarter of 1938, a decrease of 11.4 
per cent. These companies had 276,800,600 barrels of oil originating on 
their lines and received from their connections in the third quarter of 
1939 as compared with 280,385,375 barrels in the third quarter of 1938. 
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Railroads Get Injunction in New Jersey Tax Case 


The United States District Court for the District of New Jersey, at 
Trenton, on November 2nd, granted nine railroads operating in New 
Jersey an injunction restraining the State from collecting more than 60 
per cent of the taxes levied for the years 1934, 1935 and 1936. The rail. 
roads have paid $22,117,874 for the three years, but are allowed to con- 
tinue to withhold a total of $14,820,937. The railroads involved are the 
Central of New Jersey, New Jersey & New York, Reading, Lackawanna, 
Lehigh Valley, Erie, New York Central, New York & Long Branch, and 
New York, Susquehanna & Western. The Court condemned the practice 
of State taxing authorities in valuing franchises without considering rail 
earnings; of assessing railroad lands on the basis of the value of adjoin- 
ing properties; and of valuing stock solely on the basis of costs less de- 
preciation. 





Railroad and Shippers Fined for Violations of Elkins Act. 


United States District Judge MeVicar, of the United States District 
Court for the Western District of Pennsylvania, at Pittsburgh, has im- 
posed a fine of $3,000 on the Pennsylvania Railroad, and fines of $2,000 


each on the Aluminum Company of America and the Aluminum Cooking 
Utensil Company, on their pleas of nolo contendere to charges violating 
the Elkins Act, prohibiting the solicitation, granting or acceptance of 
freight rate concessions. 





Pennsylvania Full Crew Law Case Argued 


The validity of the Pennsylvania Full Crew Law was again argued 
before the Supreme Court of Pennsylvania, at Philadelphia, on October 
31st. The argument was in the case brought by the Pennsylvania Rail- 
road Company to enjoin enforcement of the law. This is the only case 
in which testimony has yet been taken. The Court is expected to an- 
nounce its decision prior to the beginning of the New Year. 





Electric Railway Accounting 


A special committee of interurban accounting officers, of the Ameri- 
ean Transit Association, has reached an agreement with the I. C. C. with 
respect to the form of annual report to be made to the Commission by 
the larger interurban electric railways. These carriers will continue to 
make their annual reports on the electric railway form, but will sup- 
plement them with certain freight commodity statistics, as called for in 
the steam railroad report form, and with certain additional operating 
statistics relating to interurban freight operations. 
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Special Car Order No. 39 Cancelled 


The Car Service Division of the AAR has cancelled, effective Nov- 
ember 6, 1939, Special Car Order No. 39, issued September 23, 1939. At 
the same time, it was pointed out that in order to restore normal con- 
ditions promptly, Car Service Rules 1, 2 and 3 must be enforced with 
renewed vigor and 50 ft. box cars must be given special attention. 





Transportation of Intoxicating Liquors for the Army 


Part 91 of the Army’s General Transport Regulations, relating to 
the transportation of intoxicating liquors, has been amended to read as 
follows : 

**§ 91.1 Shipment of intoxicating liquors—(a) Laws covering. The 
transportation or importation into any State, Territory, or possession 
of the United States for delivery or use therein of intoxicating liquors, 
in violation of the laws thereof, is hereby prohibited. (Const., 21st 
amendment, sec. 2) The laws of any State, Territory, or possession of 
the United States relative to intoxicating liquors are not applicable to 
the transportation of intoxicating liquors that are the property of the 
United States and intended as medical supplies for the treatment of the 
troops or of the animals pertaining to the Army. 

““(b) If carrier hesitates to accept or deliver. If a carrier should 
hesitate to accept at point of origin and/or deliver at destination a ship- 
ment containing intoxicating liquors that are the property of the United 
States and intended as medical supplies for the treatment of the troops 
or of the animals pertaining to the Army, the quartermaster at the point 
of origin and/or at destination, as the cases may be, will obtain an ap- 
propriate certificate from the proper medical officer setting forth such 
ownership and intended use of the liquors. The quartermaster will de- 
liver the certificate to the carrier and make record thereof.’’ 





Customs Regulations Amended 


The Bureau of Customs of the Treasury Department has announced 
the promulgation of Treasury Decision 50000, amending Articles 236, 
382, 443, 444, 508, 509, 591, 770, 812, 1258, 1262 and 1369 of the Customs 
Regulations of 1937. The Treasury Decision is published in the Federal 
Register of November 1, 1939. 





Motor Transportation 


By CHarues B. HEINEMANN, Jr., Editor 
Motor Carrier Regulation Due to Below-Cost Service 


Director W. Y. Blanning of the Bureau of Motor Carriers of the 
I. C. C., in an address before the Eighteenth Annual Convention of the 
Associated Traffic Clubs of America, at Chicago, on November 7th, said 
the Motor Carrier Act, 1935, was enacted by Congress because the in- 
dustry was furnishing transportation below cost. The Director asserted 
that the question of rates is one of the most important to the shippers 
and one of the most difficult of solution by. the Commission. It is un- 
wise, he said, for shippers to induce a carrier to quote rates below the 
cost of service. He warned that if the attitude of shippers and carriers 
toward the Motor Carrier Act should continue to be to disregard the 
Act, the Commission must impose more stringent regulation. 





Motor Trucks Overloaded 


Connecticut State Police recently arrested approximately 200 motor 
truck drivers because their trucks were overloaded. Most of the arrested 


drivers were from New York, Massachusetts, New Jersey, New Hamp- 
shire, Rhode Island and Connecticut. During a three-day campaign 
more than 5,000 trucks were weighed by the State troopers. While the 
campaign was called off upon representations of the Connecticut Motor 
Truck Association, it is understood that State Police will continue to 
check the weights of the trucks. 





Motor Carrier Passengers 


Class I motor carriers of passengers in August, 1939, according to 
a statement issued by the I. C. C., had an increase of 9.9 per cent in 
their passenger revenues and in the number of passengers carried. Their 
passenger revenues for August, 1939, were $12,938,092 as compared with 
$11,769,342 in August, 1938. The number of passengers carried in Aug- 
ust, 1939, was 13,021,189 as compared with 11,852,919 in August, 1938. 





Vermont Motor Truck Strike 


Long haul trucking came to a virtual standstill in Vermont on Fri- 
day, November 3rd, by reason of a strike of A. F. of L. drivers, prevent- 
ing out-of-State trucks from unloading except by union men. The union 
is striking for higher pay and shorter hours. 
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Substitution of Motor Carrier Service for Rail Service 


In Indiana Railroad, Docket MC-48645 (Sub. No. 3), a report re- 
commended by the Examiner has become the decision of the I. C. C. by 
operation of statute. The report holds that public convenience and 
necessity require the substitution of motor carrier service for rail service, 
even though the territory is adequately served by motor carriers, inas- 
much as the railroad has its own clientele and will not aggravate the 
competitive situation prevailing among the established motor carriers. 





1. C. C. Rejects Forwarder Tariffs 


Division 2 of the I. C. C. has issued an order rejecting tariffs sub- 
mitted to it by the National Carloading Corporation and the Universal 
Carloading and Distributing Company, for filing under the Motor Car- 
rier Act, 1935. It has ordered that these tariffs be not filed, and that 
they be not made a part of the Commission’s record. 





Coordinated Rail-Motor Service 


In Docket MC-87653—Gulf, Mobile & Northern Railroad Company, 
Common Carrier Application, Division 5 of the I. C. C. has held that 
coordinated rail-motor service is a new form of service which utilizes 
both forms of transportation to advantage, and should be authorized to 
the extent that it is auxiliary to rail service. However, where the use 
of the coordinated service is to short cut a circuitous rail route, it is not 


in the public interest where the operations of existing carriers would 
be endangered. 





Motor Carrier’s Use of Unauthorized Route Held not a 
Criminal Offense 


Judge Miller of the United States District Court, at Portland, Ore- 
gon, has dismissed a criminal information charging a motor carrier with 
violating the Motor Carrier Act, 1935, by the use of a highway other 
than the one authorized in its ‘‘grandfather’’ certificate. Judge Miller 
sustained a demurrer and a motion to quash on the ground that the devia- 
tion from the authorized highway is not a criminal offense under the 
Motor Carrier Act. 
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Occupations of Motor Vehicle Driver and Helper Held Hazardous 
for Minors 


The Chief of the Children’s Bureau, Department of Labor, has 
found and declared that occupations of motor vehicle driver and helper 
are particularly hazardous for the employment of minors between 16 
and 18 years of age, and has proposed an order prohibiting such em- 
ployment on and after January 1, 1940. Exceptions to the proposed 
finding and order are required to be filed within fifteen days from No- 
vember 10, 1939. 





Interstate Trade Barriers 


The Chicago Journal of Commerce of November 10, 1939, in an 
editorial entitled ‘‘A Shipper’s Predicament,”’ said: 

‘*A new Kentucky-Indiana reciprocity agreement became opera- 
tive recently which relaxes to some extent the restrictions upon vehicular 
traffic between the two states. In a small way this new agreement strikes 
at the system of state barriers which in the last two decades has altered, 
slowly but nonetheless surely, the internal economy of one of the greatest 
trade areas in the world. 

‘‘The agreement between Kentucky and Indiana grants full reci- 
procity on passenger cars licensed by residents of these states and per- 
mits privately owned trucks carrying the owners’ property to operate 
in either commonwealth without payment of weight, tire or registration 
fees. All trucks carrying livestock and farm products exclusively are 
accorded the same privileges as private carriers. 

‘*But neither Kentucky nor Indiana authorities could bring them- 
selves to the point of going the whole distance in this matter. Trucks 
for hire and carrying merchandise other than farm products are exempt 
from payment of registration or other special fees only within a ten- 
mile area from point of entry. 

‘‘In a current pamphlet dealing with the growth and portent of 
state trade barriers, F. E. Melder, Assistant Professor of Economies at 
Clark University, cites the interesting case of a Texan who wanted to 
ship his household goods to West Virginia by motor van. He had no 
difficulty finding a truck operator who wanted the business, but after 
an investigation the latter decided against taking the contract. He dis- 
covered that he couldn’t take the short southern route between the two 
states because his equipment was two feet longer than Kentucky law 
permitted. 

‘There was no such barrier on a route which would take him through 
Oklahoma, Missouri, Illinois, Indiana and Ohio, but there were others 
equally formidable. He discovered that in order to take this route he 
would have to spend at least $1,000 in attorney’s fees, travel expenses 
and taxes, and would have to devote six weeks of his time to the task of 
changing the appearance of his truck, obtaining clearance papers and 
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otherwise complying with the laws of those states. He learned he would 
have to file tariffs, financial statements and special applications in seem- 
ingly endless numbers. 

“In one state his truck would have to display lettering of a certain 
specified size; in another he would have to have an additional sign 
painted, displaying a different type of information. ‘Before he finished 
his figuring’, says Professor Melder, ‘he found he could buy a new pas- 
senger car and make a trip from Texas to West Virginia and return for 
less money than it would cost him to comply with the various state re- 
quirements for a one-way trip in his truck.’ 

“This is an illustration of only one type of difficulty encountered 
by interstate shippers. Because the states pay most of the bills for con- 
structing and maintaining the highways, they naturally feel free to say 
how these roads shall be used. Unfortunately, as Professor Melder points 
out, the result is legislation which can be ‘warped’ to protect home indus- 
try from the out-of-state competitor. In their utter lack of uniformity 
these regulations effectively accomplish what the Constitution of the 
United States specifically forbids.’’ 





New York Itinerant Merchant Ordinance 


Mayor LaGuardia of New York City has signed the Carroll Bill, 
passed by the municipal legislature, imposing a license fee of $100 per 
year for a one ton truck, $150 for trucks between one and two tons, and 
$250 for two or more tons, on itinerant wholesalers of foodstuffs, hay 
and straw. New York merchants had complained that itinerant truckers 
with inferior produce had been underselling those having to bear over- 
head costs of rent and taxes in wholesale markets. 





Contract Permit Restricted to Particular Type of Shipper 


In the application of the Keystone Transportation Company for 
contract permit, Division 5 of the Interstate Commerce Commission 
reached a decision which holds that such permits may be restricted, not 
only as to territory, commodities, and equipment, but also to particular 
types of shippers served. In this case, one of many involving contract 
carriers for chain stores, the Commission restricted the permit so that 
certain commodities could be transported only for persons ‘‘who operate 
retail stores, the business of which is the sale of food.’’ 

In holding that the restriction fell within the power granted by the 
Motor Carrier Act, the Commission said : 

“The patent object of Congress is to protect the common carriers 
against cut-throat competition.”’ 
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Total Motor Vehicles Registered, State Registration Fees, Motor-Fuel 
Taxes Paid, and Averages per Vehicle, in 1938 


[From Public Roads—October, 1939] 
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Regulation of Sizes and Weights of Motor Vehicles Operated in 
Interstate Commerce Being Investigated 


In an address at San Francisco before a Conference on Western 
Governmental Problems, Secretary of Agriculture Wallace indicated that 
his department and other government departments are studying possible 
ways and means of eliminating trade barriers caused by stringent state 
regulations. In discussing the interest of the United States in the mat- 
ter, Secretary Wallace said, in part: 


“In view of the absurd lengths to which regulation has gone in many 
States, and of the impossible barrier to normal trade to farm and other 
products, we may have no choice but to devise a Federal framework 
within which State regulations may fit. * * * 

‘Whether it is done by Federal action, by state action, or by a com- 
bination of the two, it is pretty plain that we shall have to move rapidly 
toward uniformity in all states on regulations which affect the size, 
weight, and safety of appliances of motor vehicles in interstate com- 
merce. The Federal Government has an interest in this, not only because 


interstate trade is involved, but also because of its huge investment in 
Federal Aid highways.’’ 


Under the provisions of Section 225 of the Motor Carrier Act, the 
Interstate Commerce Commission is now conducting an investigation 
with the purpose of reporting thereon to Congress as to the need for 
Federal regulation. Also, the Department of Agriculture has been con- 
ducting studies through the Bureau of Agricultural Economics. Bar- 
riers to Interstate Trade is the title of a special report to Secretary Wal- 
lace by that Bureau, lately published by the Department. This contains 
a chapter on railroad and motor vehicle legislation, in which particular 
attention is paid to the varying requirements of the States as to weight 
and size limitations. The following is quoted therefrom : 


“In view of the great difficulty of securing uniform State action, 
there is certainly much to be said for a Federal law that would set maxi- 
mums on size and weight of trucks moving in interstate commerce. *** 
If it is left to the States and a very small number of the States lying 
across the main routes of commerce decide drastically to limit trucks, 
then it is obvious that these States will exercise a privilege that may 
greatly affect people who live beyond their borders and who can have 
no part in making the decision.’’ 


Transport Topics, published by the American Trucking Associations, 
in its issue of November 6th, said editorially : 


‘The crazy quilt of State truck regulations long has been a burden 
on motor transport. * * * Not the least of the trade barrier problem 
is the lack of uniformity among state laws governing sizes and weights 
of motor vehicles.’’ 
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Contract Permit Granted, Though Benefit Limited to One Shipper 


On proof that his service would substantially benefit one large ship. 
per of paper, paper products and paper mill supplies, Walter A. Junge 
of Los Angeles was granted authority to extend the area of his contract 
carrier operations in a case recently before the Motor Carrier Division 
of the Interstate Commerce Commission. The Division found that the 
applicant could give faster and more flexible service than the existing 
common carrier facilities, and held this sufficient to justify the extension, 





Forwarding Company Proportionals Upheld 


An injunction was issued recently by a three-judge Federal court 
sitting at Chicago, prohibiting enforcement of an order of the Interstate 
Commeree Commission, which would require motor common carriers to 
cancel proportional rates to apply on forwarding company traffic between 
Chicago and points in Illinois, Wisconsin and Indiana. The court held 
that such proportional rates ‘‘do not unduly or unreasonably prefer or 
advantage any particular person, port, gateway, locality, or description 
of traffic . . . in violation of the Motor Carrier Act.”’ 





1. C. C. Forwarding Company—Proportional Rate Order 
Enjoined by Court 


A statutory three-judge United States District Court, at Chicago, 
recently issued a permanent injunction prohibiting enforcement of an 
I. C. C. order requiring a group of common carriers by motor vehicle 
to cancel proportional rates filed by them to apply on forwarding com- 
pany traffic transported between Chicago and points in Wisconsin, IIli- 
nois and Indiana. The rates involved apply on truck-load and less-truck- 
load shipments of all freight immediately preceding or following trans- 
portation thereof as part of a consolidated carload shipment, and on 
distribution of carload shipments arriving at Chicago and on delivery to 
Chicago of freight that is to be consolidated into carload shipments. 

The tariffs were filed in 1936, but were suspended by the I. C. C., 
and later held by the Commission to discriminate unjustly in favor of 
forwarding companies and against other shippers unable to take advan- 
tage of them. The Commission held the rates not to be proportional 
rates within the meaning of the Interstate Commerce Act, and charac- 
terized them as a subterfuge to perpetuate, in another form, so-called 
divisions of joint rates of freight forwarders. 

The Court, on the other hand, held the rates not to be unduly or 
unreasonably preferential, or unjustly discriminatory, and found that 
the order was based upon an erroneous interpretation of the Act. It 
also held the order not to be supported by substantial evidence and to be 
contrary to the evidence. 

The case will probably be appealed to the Supreme Court of the 
United States. 





Water Transportation 


By R. GranvittE Curry, Editor 


General T. Q. Ashburn Resigns as Head of Inland Waterways 
Corporation 


General T. Q. Ashburn, President of the Inland Waterways Cor- 
poration resigned from that position on November 15th and has been 
replaced by Chester Thompson, former Representative in Congress from 
Rock Island, Illinois. 





Port Congestions to be Avoided 


Because of the possibility, under existing conditions, that there will 
be a substantial increase in the movement of export freight, the Associa- 
tion of American Railroads through its Car Service Division, is putting 
into effect at once a plan for preventing any possible congestion at the 
principal North Atlantic ports. Mr. G. C. Randall, Chairman, General 
Committee of the Operating-Transportation Division of the Association, 
has been appointed Manager of the Car Service Division in charge of 
port traffic, and will be in charge of the system that has been set up for 
controlling the movement of rail traffic to ports to the extent necessary 
to prevent the accumulation of more traffic at those ports than can be 
unloaded promptly. Mr. Randall’s office will be at 30 Vesey Street, New 
York City. He will be assisted by an advisory committee consisting of 
five railroad representatives, and by local committees. In the New York 
Harbor area, an operating committee, working under the direction of 
the New York General Managers Association, will be in contact with the 
Manager of port traffic and his advisory committee. 





New York Waterfront Strike 


Coastwise traffic on the New York waterfront was tied up completely 
on Friday, November 3rd, by a strike of 3,500 seamen of seventy steam- 
ships, with the probability that 12,000 other dock workers in all Atlantic 
and Gulf ports would walk out unless shipowners reach an agreement 
with the International Longshoremen’s Association. The workers are 
asking 10 cents an hour increase and a 40-hour week. 





St. Lawrence Waterway Project 


The Chicago Daily Tribune of November 10th, 1939, in an editorial 
captioned ‘‘ Just Another TVA,’’ said: 

‘President Roosevelt has dragged out of the discard to which the 
Senate once consigned it the discredited St. Lawrence seaway project. 
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Even the title of the project is deceptive. Its primary purpose is not 
navigation. It is electric power. The so-called seaway is another TVA. 


‘Tt is born of the same insanity on the subject of power production 
that foisted TVA on the country. It follows a parallel path of deception, 
TVA was represented as a flood control and navigation project, with 
electric power as a by-product, but flood control and navigation were 
only an excuse to write off the cost of uneconomical power dams and set 
up a phony yardstick of electric power costs. Navigation on the St. 
Lawrence is a similar excuse for the construction of power dams that 
would be uneconomic if properly charged to the purpose for which they 
are actually intended, the production of power. 


‘‘The water power hoax has worn pretty thin, and technical ad- 
vances are wearing it thinner every day. There is no room for further 
improvement in the efficiency of hydroelectric generation. It is virtually 
100 per cent efficient now, and still, because of the high investment costs 
of dams and power plants, can compete with steam generated power in 
only a few exceptional locations. Steam generation, on the other hand, 
is advancing in efficiency and lower costs every year. With new methods 
of utilizing by-product heat, industries having use for that heat are also 
becoming independent of central station power, whether hydroelectric 
or steam generated. 


‘‘These circumstances give every reason to believe that if Mr. Roose- 
velt is allowed to build his St. Lawrence generating stations there will 
be no market for their current. The next step will be to dump the cur- 
rent on the market below cost, seeking by such subsidies to attract in- 
dustries from their normal locations. As the government power plants 
are all remote from the middle west, Chicago and the Mississippi Valley 
will receive added injury to that already done them in restricting the 
flow from Lake Michigan thru the Illinois waterway. 


‘* All this is proposed to be done in the name of opening Great Lakes 
ports to ocean commerce. It is absurd to think that the canal can give 
the west any general benefits. Every little port on the Great Lakes is 
being assured that it will see ocean liners docking at the foot of Main 
Street. Before swallowing these tales the middle west should look at the 
Atlantic Coast. 


**On that coast there are some 50 ports listed as receiving foreign 
imports. But New York harbor does 45 per cent of the import and ex- 
port business by tonnage, five-sixths by value of merchandise, and nearly 
two-thirds by tonnage of ships arriving with foreign cargo. Four or five 
other ports monopolize the rest. The other so-called ports are merely 
excuses for rivers and harbors pork. The canal might give Great Lakes 
ports a claim on a larger share of this pork, but there is not the slightest 
reason to believe that it would give them any appreciable foreign trade.”’ 
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Canadian Pacific Denies Changing Attitude on St. Lawrence 
Seaway Treaty 


Sir Edward Beatty, G. B. E., Chairman and President of the Can- 
adian Pacific Railway, has denied a statement published in the Chicago 
Tribune of October 25th, to the effect that the Canadian Pacific has 
withdrawn its opposition to the St. Lawrence Waterway in consideration 
of a grant of funds by the British Government to build a terminal at 
Fort William. Sir Edward said: ‘‘There is not the slightest vestige of 
truth in the statement as published.’’ 








Wage and Hours Administration 


Railroad Industry Committee 


The Wage and Hour Division of the Department of Labor has an- 
nounced the appointment of Industry Committee No. 9 for the Railroad 
Carrier Industry, under the Chairmanship of Frank P. Graham, Pregi- 
dent of the University of North Carolina. The railroad members of the 
Committee are: 

E. J. McClees, Executive Secretary, Bureau of Information of the 
Eastern Railways. 

C. D. Mackay, Assistant Vice President, Southern Railway. 

Edward Murrin, Executive Secretary, Association of Western Rail- 
ways. 

J. H. Huntt, Secretary-Treasurer, The American Short Line Rail- 
road Association. 

The employee representatives are: 

T. C. Carroll, Vice President, Brotherhood of Maintenance of Way 
Employes. 

H. A. Bacus, Research Director, Brotherhood of Railway Clerks. 

George Wright, Vice President, International Brotherhood of Fire- 
men and Oilers. 

James McNamara, Vice President, Hotel and Restaurant Employes’ 
International Alliance, which includes dining car employes. 

The public representatives, in addition te Mr. Graham, are: 

William H. Spencer, Dean of the Univeisity of Chicago’s School of 
Commerce and Education, and former Chairman of the Chicago Regional 
Labor Board under the N.R.A. 

Oscar K. Cushing, of San Francisco, widely-known Western at- 
torney. 

Charles 8S. Johnson, Director of the Department of Social Science, 
Fisk University, and leader in Negro social welfare activities. 





Wage and Hour Regulations Relating to Employment of Minors 


Section 516.1 of the regulations relating to records to be kept by 
employers pursuant to Section 11 (¢) of the Fair Labor Standards Act, 
approved by the Wage and Hour Administrator on October 13, 1939, 
has been amended so as to require the recording of the date of birth of 
employed minors if under 19 years of age rather than if under 18 years 
of age. 





Wage and Hour Division Terminal Porters’ Suit 


The Wage and Hour Division of the Department of Labor, on behalf 
of railway terminal porters, filed suit in the United States District Court 
at Cincinnati, Ohio, on November 7th, against the Cincinnati Union Ter- 
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minal Company. The suit seeks to enjoin the terminal company from 
alleged violations of the Fair Labor Standards Act, and charges that 
the terminal company has coerced its red caps into filing false reports 
stating that tips they receive have been in excess of the minimum wage 
specified by law. 





Washington Terminal Red Caps’ Suit 


The International Brotherhood of Red Caps filed suit in the United 
States District Court for the District of Columbia on November 9th, to 
recover from the Washington Terminal Company ‘‘ unpaid wages’’ under 
the Fair Labor Standards Act. The complaint alleges that the red caps 
have been paid either nothing at all or only a few cents an hour instead 


of the minimum wage of 25 cents per hour provided by the Wage-Hour 
Law. 





Red Caps File Suit Under Wage-Hour Law 


The International Brotherhood of Red Caps filed a civil suit in the 
United States District Court at Chicago on November 9th, against the 
New York Central, Pennsylvania, Chicago & North Western, Chicago & 
Western Indiana and the Illinois Central Railroads, to recover back 
wages allegedly due under the Fair Labor Standards Act, 1938. 





Employment of Apprentices, Handicapped Workers and Learners 


The Acting Administrator of the Wage and Hour Division of the 
Department of Labor has appointed Merle D. Vincent, Gustav Peck, and 
Harold Stein as authorized representatives to grant or deny applications 


for special certificates for the employment of apprentices, handicapped 
workers and learners. 





North Carolina Wage-Hour Cooperation Agreement 


The Wage and Hour Division of the Department of Labor has an- 
nounced that North Carolina has ratified a plan of cooperation and as- 
sistance in the enforcement of the Fair Labor Standards Act. Governor 
Hoey, Commissioner of Labor Shuford and Attorney General McMullen 
have signed an agreement designating the North Carolina Department of 
Labor as the representative of the Wage and Hour Division and of the 
Children’s Bureau of the Department of Labor in the enforcement of 


the Wage and Hour Law in that State. The agreement became effective 
November 1, 1939. 
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Wage-Hour Law Suit Filed Against Atlantic Coast Line 


Five section hands, members of the Brotherhood of Maintenance-of. 
Way Employees, have filed a suit in the United States District Court 
at Raleigh, North Carolina, against the Atlantic Coast Line to force it 
to pay double for wages withheld from them under the Wage-Hour Lay, 
The Wage and Hour Division of the Department of Labor is assisting in 
the suit. 

The suit brought by the Wage and Hour Division of the Department 
of Labor against the Atlantic Coast Line, in the United States District 
Court at Richmond, Virginia, for an injunction to stop alleged violations 
of the Fair Labor Standards Act, 1938, has been ordered set for trial. 





Atlantic Coast Line Wage-Hour Case 


Judge Pollard of the United States District Court for the Eastern 
District of Virginia, at Richmond, has denied a motion by the Atlantic 
Coast Line Railroad to declare unconstitutional the power of the Wage 
and Hour Law Administrator so far as it applies to the issuance of regu- 
lations determining the reasonable cost of board, lodging and other fa- 
cilities. Judge Pollard also denied the railroad’s motion for a bill of 


particulars in the complaint filed last May charging the company with 
violating the Wage-Hour Law by arbitrarily deducting from its main- 
tenance of way employees’ rent for company owned houses in excess of 
the amount authorized in the Administrator’s regulations. The case 
has not yet come to trial. 





Legislation and Supreme Court 
By Cuarence A. Mier, Editor 


Petroleum Hearings 


The Petroleum Subcommittee of the Committee on Interstate and 
Foreign Commerce of the House of Representatives began hearings Nov. 
6th on the Cole Bill (H. R. 7372) providing for Federal regulation to 
prevent waste in the production of oil and gas. Economists, geologists 
and engineers from the Bureau of Mines have been heard on this subject. 
Rear Admiral Stuart, Director of Naval Petroleum Reserves, was also 
a witness. 

Appearing before a subcommittee of the Committee on Interstate 
and Foreign Commerce of the House of Representatives, on November 
10th, Secretary of the Interior Ickes urged the Committee to refuse to 
vest any price-fixing powers in the Federal Government in connection 
with oil conservation legislation. He urged legislation which would en- 
able the Federal Government to cooperate with the State governments 
in the conservation of petroleum and its products. 





Freight Forwarder Investigation Postponed 


Senator Reed, of Kansas, has announced that the Committee on In- 
terstate Commerce of the Senate has postponed its investigation, under 
§. Res. 146, relating to freight forwarders. Senator Reed said the in- 
vestigation will not begin until after S. 2009, the General Transportation 
Bill, is disposed of. 
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United States Supreme Court Cases 


The United States Supreme Court took the following action on Nov. 
ember 6th: 


In No. 7—Palmer, et al., v. Commonwealth of Massachusetts, the 
Court affirmed a decision of the United States Circuit Court of Appeals 
for the Second Circuit [101 F. (2d) 48], which held that a bankruptey 
court in charge of railroad reorganization proceedings under Section 77 
of the Bankruptcy Act is without power to direct discontinuance of intra- 
state passenger service of a railroad without authorization by the State 
regulatory body having jurisdiction. 


In Nos. 23 and 24—Case, et al., v. Los Angeles Lumber Products, 
Ltd., the Court reversed a decision of the United States Circuit Court of 
Appeals for the Ninth Cireuit [100 F. (2d) 963], which had approved a 
reorganization plan for the lumber company, the owner of the Los Ange- 
les Shipbuilding and Drydock Corporation. It was charged that the 
stockholders of the lumber company were getting a large degree of con- 
trol over the new company at the expense of the bondholders. 


In No. 31—Tezas Electric Railway Company v. Eastus, et al., the 
Court, without opinion, and upon the authority of the Shields Case, 305 
U. 8. 177, affirmed a decision of the United States District Court for the 
Northern District of Texas [25 F. Sup. 825], which had held the Texas 
Electric Railway to be subject to the Railway Labor Act. 


In No. 380—Maurer v. Hamilton, a suit involving the validity of the 
Pennsylvania statute governing the carrying of cars over the cabs of 
carrier vehicles, the Court postponed consideration of its jurisdiction 
until there is a hearing on the merits. 


In No. 398—Louisville & Nashville R. R. Co. v. Grizzard, a suit under 
the Federal Employers’ Liability Act, the Court denied a petition for 
writ of certiorari, and left in effect a decision of the Supreme Court of 
Alabama which had affirmed a judgment of recovery. 


On November 13th the Court took the following action: 


In No. 32—City of Atlanta v. National Bituminous Coal Commission, 
the Court affirmed the judgment of the United States Court of Appeals 
for the District of Columbia which had sustained the constitutionality of 
the price-fixing provisions of the Bituminous Coal Act of 1937, as applied 
to the City of Atlanta. The Supreme Court affirmed the judgment upon 
the ground that the City of Atlanta has no standing to maintain the suit. 
[Although the Court did not so state, this action was apparently taken 
by reason of the fact that the minimum price orders attacked by the City 
of Atlanta were revoked by the Bituminous Coal Commission, following 
the injunction issued by the United States Court of Appeals on February 
11, 1938. During the course of the oral argument on behalf of the City, 
the Court obtained from its counsel an admission that the City was not 
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being hurt at the present time. Thereupon, the Court stopped the oral 
argument. ] 


In No. 487—McCabe v. Boston Terminal Company, the Court granted 
the petition for writ of certiorari, and agreed, to review the decision of 
the Supreme Judicial Court of Massachusetts [22 N. E. (2d) 33] in an 
action against a terminal passenger station company by a baggage room 
employee for injuries sustained while delivering United States mail from 
baggage room to an intrastate train. That Court reversed a verdict in 
favor of the employee and ordered judgment for the terminal company, 
holding that the employee’s cause of action arose under the Federal 
Employers’ Liability Act. 


In No. 450—Alton Railroad Company v. Jackson County, Missouri, 
the Court denied a petition for writ of certiorari, and left in effect a 
judgment of the United States Circuit Court of Appeals for the Eighth 
Cireuit [105 F. (2d) 633], which held that under Rule 52 of the new 
Federal Rules of Civil Procedure an appellate court could review findings 
of fact. The case arose by reason of an action by the County to recover 
from the railroad company a portion of the costs of constructing one 
viaduct and widening another. The railroad company contended that 
plans approved by the Missouri Public Service Commission were not 
followed in constructing the viaducts. 


CASES ARGUED 


The Court has heard oral argument in No. 40—Union Stock Yard 
and Transit Company of Chicago v. United States, in which the issue is 
whether the stock yard company is a common carrier within the pro- 
visions of the Interstate Commerce Act. 


The Court has heard oral argument in No. 343—United States, et al., 
v. Lowden, et al., in which the issue is the power of the I. C. C. to make 
its approval of a merger of two railroads dependent upon protection of 
railroad employees. 





I. C. C. Reports and Other Miscellaneous Volumes 
For Sale 


Mr. William §. Bronson, Southern Building, Washington, D. C., for 
many years a practitioner before the Commission, has recently retired 
as Vice-President and General Counsel of The Pittsburgh and West 
Virginia Railway Company, and desires to dispose of the following books: 


I. C. C. Reports—Volumes 1-231 (Complete to date). 
I. C. C. Valuation Reports—Volumes 22-47 (Complete to date). 
U. 8. Supreme Court Reports—Single Volume edition, Volumes 1 to 
305, inclusive. 

Federal Reporter, First Series, 300 Volumes. 

Single volume edition 
Federal Reporter Digest—14 Volumes (old edition). 
Federal Reporter, Second Series,—Volumes 1-104, inclusive. 
Federal Supplement—Volumes 1-27, inclusive. 
Federal Reporter, Second Series Digest—10 Volumes. 
U. 8S. Board of Tax Appeals Reports,—Volumes 1-37, inclusive. 
Washington Law Reporter—1893-1937. 


Anyone interested in purchasing these books should communicate 
direct with Mr. Bronson at the above address. 





M. B. Conboy, 5615 Larchwood Avenue, West Philadelphia, Penn- 
sylvania, has the volumes listed below for sale: 


. Reports—Volumes 1 to 206, both inclusive (206 Volumes) 
. Reports—Volumes 1 to 64, both inclusive ( 64 Volumes) 
. Reports—Volumes 12 to 147 
. Reports—Volumes 151 to 165 
. Reports—Volumes 167 to 169 
. Reports—Volumes 172 to 174 
. Reports—Volumes 176 to 179 
Reports—Volumes 181 to 182, a total of 164 Volumes. 
Loose Leaf Rate Decisions—Volumes 183 to 208—19 Volumes. 
Lust’s Consolidated Digest, 6 Volumes. 
Hawkins’ Index-Digest-Analysis (up to 1935) 
Pennsylvania Public Service Commission Reports—Volumes 1 to 10. 
Pennsylvania Public Service Reports—Volumes 1-14. 
I. C. C. Annual Reports—Volumes 1-49. 
Nearly complete set of Port Series issued by the Corps of Engineers, 
approximately 50 paper bound volumes. 
Traffic World—bound in buckram, 1925-1935—22 Volumes. 


Information concerning the above mentioned books may be secured 
by writing to M. B. Conboy at the address indicated. 
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NATIONAL RAILROAD ADJUSTMENT BOARD 


The Railway Labor Executives’ Association, at a meeting held in 
Washington recently, heard a report on the tentative agreement with 
respect to the National Railroad Adjustmept Board, worked out at recent 
meetings between representatives of the Association and of the car- 
riers. Representatives of the two groups are scheduled to meet again 
the latter part of November for further consideration of the subject. 





NATIONAL RAILROAD ADJUSTMENT BOARD CASES 


The First Division of the National Railroad Adjustment Board on 
November 4, 1939, had 3,505 cases awaiting disposition. The Board has 
heard, but not decided, 303 of these cases, and has 2,974 docketed to be 
heard and 228 cases not. yet docketed. There are 182 deadlocked cases 
awaiting disposition. 





RAILROAD RETIREMENT BOARD ANNUITIES AND PENSIONS 


The Railroad Retirement Board, as of October 31, 1939, had the 
following annuities and pensions in force: 


Number Total 
Of Monthly 

Claims Rates Average 
Class ‘‘A’’ Annuities (Regular)...... 95,317 $6,249,105.66 $ 65.56 
Class ‘‘A’’ Annuities (Partial) 143 4,026.72 28.16 
Class ‘JA’? Annuities............cccccccsseee 1,970 66,637.70 33.83 
Class ‘‘DA’’ Annuities..................0... 737 25,764.62 34.96 
Class *‘H’’ Pensions,.............cccece.ess0000. 98,228 2,232,721.74 58.41 
Class ‘‘J’’ Annuities 444.63 37.05 





Total Annuities and Pensions 136,402 $8,578,701.07 





UNEMPLOYMENT INSURANCE CONTRIBUTIONS 


The Railroad Retirement Board has announced that it has approved 
regulations covering contributions by employers under the Railroad Un- 
employment Insurance Act, effective October 1, 1939. Contributions are 
pavable by covered employers with respect to employment on or after 
July 1, at the rate of 3 per cent of monthly compensation. No contribu- 
tion is payable, however, on monthly compensation in excess of $300 
whether or not the aggregate amount is paid by one or more employers. 
Contributions are payable on a quarterly basis directly to the Chief. 
Cashier of the Railroad Retirement Board and are due on or before the 
last day of the second calendar month following the period which they 


cover, They must be paid, according to the Board, without assessment 
or notice. 
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In addition to the employers’ reports of monthly compensation as 
required under the Railroad Retirement Act of 1937, each employer 
must file with the Board an employers’ contribution report for the three 
calendar months ending September 30 and for each subsequent period of 
three calendar months, ending December 31, March 31, June 30, and 
September 30, respectively of each year. These reports are due on the 
same date as the quarterly contributions which cover the period. 





RAILROAD UNEMPLOYMENT INSURANCE DECISIONS 


A claimant working on his own farm during a period of unen- 
ployment was held qualified for unemployment insurance benefits in 9 
recent decision under the Railroad Unemployment Insurance Act. 

In another decision a claimant who refused a call for work after 
he had been granted permission to lay off was disqualified because he 
was not available for work. Under the Railroad Unemployment Insurance 
Act, benefits may be denied if the claimant refuses to accept a suitable 
offer of work. The decision was rendered in the case of an extra yard 
switchman who was granted permission to attend to personal matters on 
a Sunday when he had been called for work. The decision states: 

‘“While the call for work was an offer, the granting of the claim- 
ant’s request for leave was equivalent to the withdrawal of that offer. 
The claimant did not, therefore, fail to accept work offered to him and 
is not subject to the disqualification provided for in Section 4 (a) (ii) 
of the Railroad Unemployment Insurance Act. Since the claimant 
however, chose to attend to certain personal matters rather than to work 
on the Sunday in question, he was unavailable for work on that day.” 





MINIMUM PRICES FOR BITUMINOUS COAL HELD NOT 
APPLICABLE TO FEDERAL GOVERNMENT 


The Comptroller General has ruled that the United States Govern- 
ment is not required to pay the minimum prices to be fixed by the See 
retary of the Interior for bituminous coal, and that sales of coal to the 
Federal Government at less than the minimum prices are not prohibited 
by the Bituminous Coal Act of 1937. 





BITUMINOUS COAL HEARINGS 


The Board of Trial Examiners of the Bituminous Coal Division, 
Department of the Interior, has been continuously holding hearings 
looking to the fixing of minimum prices for bituminous coal. Testimony 
was received on behalf of the Division, relating to railroad locomotive 
fuel coal, and Dr. Potter, the Division’s witness, was cross-examined on 
November 13th. The affirmative case of the railroads will probably not 
be reached for presentation before the week of December 4th. 
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BITUMINOUS COAL PRODUCTION 


The National Coal Association estimates that bituminous coal pro- 
duced during the week ending November 11, 1939, totaled approximately 
9,900,000 net tons, an increase of 21 per cent over the same week last 
year, and 9.6 per cent over the corresponding week of 1937. 





CANONS OF ETHICS AND NEW CONSTITUTION AND BY-LAWS 
OF ASSOCIATION DISTRIBUTED 


With this issue of the Journal we are sending to members of the 
Association a copy of the Constitution and By-Laws, as revised and 
adopted at the Tenth Annual Meeting at San Francisco, California, 
September 7-8, 1939. The Canons of Ethics have also been reprinted as 
revised, and are being sent to members with this issue of the Journal. 





WASTED ENERGY 


After a $50,000 railroad bridge was completed in Connecticut the 
other day, State officials discovered that the railroad that was supposed 


to run over it had been discontinued. (Gladwin Hill, A. P. writer). 





NATIONAL RAILROAD ADJUSTMENT BOARD REFEREE 


The First Division of the National Railroad Adjustment Board has 
announced that Mr. Frank M. Swacker has been appointed by the Na- 
tional Mediation Board to act as referee for the First Division in the 
disposition of eighty-nine deadlocked cases, arising on the Santa Fe, 
Erie, Union Pacific, Terminal Railroad Association of St. Louis, Chicago 
& North Western, Denver & Salt Lake, and the Maine Central Railroads. 








T. R. Bandy, (A), Bandy-Smith 
Building, Kingsport, Tennessee. 
Lewis T. Barringer, (A), 66 South 

Front Street, Memphis, Tennessee. 

James T. Boyd, (A), 217 E. C. Lyon 
Building, Reno, Nevada. 

Samuel C. Braucher, (A), Depart- 
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Building, Harrisburg, Pa. 

Cyril J. Burrill, 431 South Dearborn 
St., Chicago, Illinois. 

Herman Ginsburg, (A), 611 Federal 
Securities Building, Lincoln, Neb. 

David Green, (A), 20 Branford 
Place, Newark, N. J. 

John T. Hammond, (A), 204-5 Rob- 
inson Building, Benton Harbor, 
Michigan. 

Kyle Hayes, (A), North Western 
Bank Building, North Wilkesboro, 
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Charles B. Heinemann, Jr., (A), 700- 
10th Street, Washington, D. C. 
William H. Herrin, (B), Gen’l. Agt., 
Southern Pacific Lines, 1201 
Shoreham Building, Washington, 

D. C. 

Grover C. Hoff, (A), 302 Ferguson 
Building, Springfield, Illinois. 

William S. Hope, (A), 63 Broad 
Street, Charleston, S. C. 


List of New Members* 


Walter H. Keenholts, (A), 20 D&#H 
Building, Albany, N. Y. 


Donald M. Lathrom, (A), 1420 New 
York Ave., N. W., Washington, 
D. C. 


Bernard R. Lieberman, (A), 5621 
Fifth Avenue, New York, N. Y. 
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Harold H. McLean, (A), 304 Michi- 
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706 Chestnut St., St. Louis, Mo. 
Joseph J. Poizner, (A), 428 Brother- 

hood Building, Kansas City, Kan. 

Wayne W. Ryan, (A), Jones Build- 
ing, Clay Center, Kansas 

Morris Silver, (A), 708 Bergenline 
Avenue, Union City, N. J. 

Peter D. Walsh, (B), A. T. M., The 
Celotex Corporation, 919 North 
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Alfred J. Westberg, (A), 310 Marion 
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*Elected to membership in September and November, 1939. 











| | 


